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II

105TH CONGRESS
2D SESSION

S. 2326

To require the Federal Trade Commission to prescribe regulations to protect
the privacy of personal information collected from and about children
on the Internet, to provide greater parental control over the collection
and use of that information, and for other purposes.

IN THE SENATE OF THE UNITED STATES
JULY 17, 1998
Mr. BRYAN (for himself and Mr. MCCAIN) introduced the following bill; which
was read twice and referred to the Committee on Commerce, Science, and
Transportation

A BILL
To require the Federal Trade Commission to prescribe regulations to protect the privacy of personal information
collected from and about children on the Internet, to
provide greater parental control over the collection and
use of that information, and for other purposes.
1

Be it enacted by the Senate and House of Representa-

2 tives of the United States of America in Congress assembled,
3
4

SECTION 1. SHORT TITLE.

This Act may be cited as the ‘‘Children’s Online Pri-

5 vacy Protection Act of 1998’’.
6

SEC. 2. DEFINITIONS.

7

In this Act:
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2
1
2
3
4
5

(1) CHILD.—The term ‘‘child’’ means an individual under the age of 16.
(2) CHILDREN.—The term ‘‘children’’ means
more than 1 child.
(3) COMMERCIAL

WEBSITE

OPERATOR.—The

6

term ‘‘commercial website operator’’ means any per-

7

son operating a website on the World Wide Webs for

8

commercial purposes, including any person offering

9

products or services for sale though that website, in-

10

volving commerce—

11
12

(A) among the several States or with 1 or
more foreign nations;

13

(B) in any territory of the United States

14

or in the District of Columbia, or between any

15

such territory—

16

(i) and another such territory; or

17

(ii) and any State or foreign nation;

18

or

19

(C) between the District of Columbia and

20

any State, territory, or foreign nation.

21

(4) COMMISSION.—The term ‘‘Commission’’

22
23
24

means the Federal Trade Commission.
(5)

DISCLOSURE.—The

term

‘‘disclosure’’

means, with respect to personal information—
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3
1

(A) the release of information in identifi-

2

able form by a person to any other person for

3

any purpose; or

4

(B) making publicly available information

5

in identifiable form by any means including by

6

a public posting, through the use of a computer

7

on or through—

8

(i) a home page of a website;

9

(ii) a pen pal service;

10

(iii) an electronic mail service;

11

(iv) a message board; or

12

(v) a chat room.

13

(6) FEDERAL

AGENCY.—The

term ‘‘Federal

14

agency’’ means an agency, as that term is defined

15

in section 551(1) of title 5, United States Code.

16

(7) INTERNET.—The term ‘‘Internet’’ means

17

the international computer network of both Federal

18

and non-Federal interoperable packet switched data

19

networks.

20

(8) PARENT.—The term ‘‘parent’’ means a

21

legal guardian, including a biological or adoptive

22

parent.

23

(9) PERSONAL

INFORMATION.—The

term ‘‘per-

24

sonal information’’ means individually, identifiable

25

information about an individual, including—
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4
1

(A) a first and last name;

2

(B) a home or other physical address;

3

(C) an e-mail address;

4

(D) a telephone number;

5

(E) a Social Security number; or

6

(F) any other information that would fa-

7

cilitate or enable the physical or online locating

8

and contacting of a specific individual, includ-

9

ing information that is associated with an iden-

10

tifier described in this paragraph in such man-

11

ner as to become identifiable to a specific indi-

12

vidual.

13

(10) VERIFIABLE

PARENTAL CONSENT.—The

14

term ‘‘verifiable parental consent’’ means any rea-

15

sonable effort (taking into consideration available

16

technology) to ensure that a parent of a child au-

17

thorizes the disclosure of personal information and

18

subsequent use of that information before that infor-

19

mation is collected from that child.

20
21

(11) WEBSITE

DIRECTED TO CHILDREN.—The

term ‘‘website directed to children’’—

22

(A) means a commercial website that is—

23

(i) targeted to children;

24

(ii) directed to children by reason of

25

the subject matter, visual content, age of
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5
1

models, language, characters, tone, mes-

2

sage, or any other similar characteristic of

3

the website; or

4

(iii) used by a commercial website op-

5

erator to knowingly collect information

6

from children; and

7

(B) includes any commercial website any

8

portion of which is directed to children, as spec-

9

ified in subparagraph (A).

10

(12) PERSON.—The term ‘‘person’’ means any

11

individual, partnership, corporation, trust, estate, co-

12

operative, association, or other entity.

13

SEC. 3. REGULATION OF UNFAIR AND DECEPTIVE ACTS

14

AND PRACTICES IN CONNECTION WITH THE

15

COLLECTION AND USE OF PERSONAL INFOR-

16

MATION FROM AND ABOUT CHILDREN ON

17

THE INTERNET.

18
19

(a) REGULATIONS.—
(1) IN

GENERAL.—Not

later than 1 year after

20

the date of enactment of this Act, the Commission

21

shall, in a manner consistent with section 553 of

22

title 5, United States Code, prescribe regulations re-

23

quiring commercial website operators to follow fair

24

information practices in connection with the collec-

25

tion and use of personal information from children.
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6
1
2

(2) CONTENTS.—The regulations issued under
this subsection shall—

3

(A) require that any website directed to

4

children that collects personal information from

5

children—

6

(i) provide clear, prominent, under-

7

standable notice of the information collec-

8

tion and use practices of the website opera-

9

tor through the website;

10

(ii) obtain verifiable parental consent

11

for the collection, use, or disclosure of per-

12

sonal information from children who are

13

under the age of 13;

14

(iii) use reasonable efforts to provide

15

the parents with notice and an opportunity

16

to prevent or curtail the collection or use

17

of personal information collected from chil-

18

dren over the age of 12 and under the age

19

of 17;

20

(iv) provide a parent—

21

(I) access to the personal infor-

22

mation of the child of that parent col-

23

lected by that website; and

24

(II) the opportunity to refuse to

25

permit any further use or future col-
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1

lection of personal information re-

2

ferred to in subclause (I) and notice

3

of that opportunity; and

4

(B) require that the commercial website

5

operator concerned establish and maintain rea-

6

sonable procedures to ensure the confidentiality,

7

security, accuracy, and integrity of personal in-

8

formation collected from children through the

9

website.

10

(b) ENFORCEMENT.—

11

(1) TREATMENT

OF REGULATIONS.—A

regula-

12

tion prescribed under subsection (a) shall be treated

13

as a rule defining an unfair or deceptive act or prac-

14

tice under section 18(a)(1)(B) of the Federal Trade

15

Commission Act (15 U.S.C. 57a(a)(1)(B)).

16

(2) ENFORCEMENT.—Subject to section 6, a

17

violation of a regulation prescribed under subsection

18

(a) shall be treated as a violation of a rule defining

19

an unfair or deceptive act or practice prescribed

20

under section 18(a)(1)(B) of the Federal Trade

21

Commission Act.

22
23

SEC. 4. SAFE HARBORS.

(a) IN GENERAL.—In prescribing regulations under

24 section 3, the Commission shall provide incentives for ef25 forts of self-regulation by commercial website operators to
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8
1 implement the protections described in subsection (a) of
2 that section.
3

(b) SAFE HARBORS.—The incentives referred to in

4 subsection (a) shall include provisions for ensuring that
5 a person will be deemed to be in compliance with the re6 quirements of the regulations under section 3 if that per7 son applies guidelines that—
8
9

(1) are issued by appropriate representatives of
the computer industry; and

10

(2) are approved by the Commission upon mak-

11

ing a determination that the guidelines meet the re-

12

quirements of the regulations issued under section 3.

13

SEC. 5. ACTIONS BY STATES.

14

(a) IN GENERAL.—

15

(1) CIVIL

ACTIONS.—In

any case in which the

16

attorney general of a State has reason to believe

17

that an interest of the residents of that State has

18

been or is threatened or adversely affected by the

19

engagement of any person in a practice that violates

20

any regulation of the Commission prescribed under

21

section 3, the State, as parens patriae, may bring a

22

civil action on behalf of the residents of the State in

23

a district court of the United States of appropriate

24

jurisdiction to—

25

(A) enjoin that practice;
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9
1

(B) enforce compliance with the regulation;

2

(C) obtain damage, restitution, or other

3

compensation on behalf of residents of the

4

State; or

5

(D) obtain such other relief as the court

6

may consider to be appropriate.

7

(2) NOTICE.—

8

(A) IN

GENERAL.—Before

filing an action

9

under paragraph (1), the attorney general of

10

the State involved shall provide to the Commis-

11

sion—

12

(i) written notice of that action; and

13

(ii) a copy of the complaint for that

14

action.

15

(B) EXEMPTION.—

16

(i) IN

GENERAL.—Subparagraph

(A)

17

shall not apply with respect to the filing of

18

an action by an attorney general of a State

19

under this subsection, if the attorney gen-

20

eral determines that it is not feasible to

21

provide the notice described in that sub-

22

paragraph before the filing of the action.

23

(ii) NOTIFICATION.—In an action de-

24

scribed in clause (i), the attorney general

25

of a State shall provide notice and a copy
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1

of the complaint to the Commission at the

2

same time as the attorney general files the

3

action.

4
5

(b) INTERVENTION.—
(1) IN

GENERAL.—On

receiving notice under

6

paragraph (2), the Commission shall have the right

7

to intervene in the action that is the subject of the

8

notice.

9

(2) EFFECT

OF INTERVENTION.—If

the Com-

10

mission intervenes in an action under subparagraph

11

(A), the Commission shall have the right—

12
13

(A) to be heard with respect to any matter
that arises in that action; and

14
15

(B) to file a petition for appeal.
(c) CONSTRUCTION.—For purposes of bringing any

16 civil action under subsection (a), nothing in this Act shall
17 be construed to prevent an attorney general of a State
18 from exercising the powers conferred on the attorney gen19 eral by the laws of that State to—
20

(1) conduct investigations;

21

(2) administer oaths or affirmations; or

22

(3) compel the attendance of witnesses or the

23

production of documentary and other evidence.

24

(d) ACTIONS

BY THE

COMMISSION.—In any case in

25 which an action is instituted by or on behalf of the Com-
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11
1 mission for violation of any regulation prescribed under
2 section 3, no State may, during the pendency of that ac3 tion, institute an action under subsection (a) against any
4 defendant named in the complaint in that action for viola5 tion of that regulation.
6

(e) VENUE; SERVICE OF PROCESS.—

7

(1) VENUE.—Any action brought under sub-

8

section (a) may be brought in the district court of

9

the United States—

10

(A) in which the defendant—

11

(i) is found;

12

(ii) is an inhabitant; or

13

(iii) transacts business; or

14

(B) that otherwise meets applicable re-

15

quirements relating to venue under section

16

1391 of title 28, United States Code.

17

(2) SERVICE

OF

PROCESS.—In

an action

18

brought under subsection (a), process may be served

19

in any district in which the defendant—

20

(A) is an inhabitant; or

21

(B) may be found.

22
23

(f) ACTIONS BY OTHER STATE OFFICIALS.—
(1) IN

GENERAL.—Nothing

in this section may

24

be construed to prohibit a State official from pro-

25

ceeding a court of the State in accordance with the
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1

laws of that State on the basis of an alleged viola-

2

tion of any civil or criminal law of that State.

3

(2) CERTAIN

ACTIONS IN STATE COURTS.—In

4

addition to any actions brought by an attorney gen-

5

eral of a State under subsection (a), an action de-

6

scribed in paragraph (1) may be brought by any

7

other officer of that State who is authorized by the

8

State to bring such an action in that State on behalf

9

of the residents of the State.

10
11

SEC. 6. ADMINISTRATION AND APPLICABILITY OF ACT.

(a) IN GENERAL.—Except as otherwise provided, this

12 Act shall be enforced by the Commission under the Fed13 eral Trade Commission Act (15 U.S.C. 41 et seq.).
14

(b) PROVISIONS.—Compliance with the requirements

15 imposed under this subchapter shall be enforced under—
16
17

(1) section 8 of the Federal Deposit Insurance
Act (12 U.S.C. 1818), in the case of—

18

(A) national banks, and Federal branches

19

and Federal agencies of foreign banks, by the

20

Office of the Comptroller of the Currency;

21

(B) member banks of the Federal Reserve

22

System (other than national banks), branches

23

and agencies of foreign banks (other than Fed-

24

eral branches, Federal agencies, and insured

25

State branches of foreign banks), commercial
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1

lending companies owned or controlled by for-

2

eign banks, and organizations operating under

3

section 25 or 25(a) of the Federal Reserve Act

4

(12 U.S.C. 601 et seq. and 611 et seq.), by the

5

Board; and

6

(C) banks insured by the Federal Deposit

7

Insurance Corporation (other than members of

8

the Federal Reserve System) and insured State

9

branches of foreign banks, by the Board of Di-

10

rectors of the Federal Deposit Insurance Cor-

11

poration;

12

(2) section 8 of the Federal Deposit Insurance

13

Act (12 U.S.C. 1818), by the Director of the Office

14

of Thrift Supervision, in the case of a savings asso-

15

ciation the deposits of which are insured by the Fed-

16

eral Deposit Insurance Corporation;

17

(3) the Federal Credit Union Act (12 U.S.C.

18

1751 et seq.), by the National Credit Union Admin-

19

istration Board with respect to any Federal credit

20

union;

21

(4) part A of subtitle VII of title 49, by the

22

Secretary of Transportation with respect to any air

23

carrier or foreign air carrier subject to that part;

24

(5) the Packers and Stockyards Act, 1921 (7

25

U.S.C. 181 et seq.) (except as provided in section
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14
1

406 of that Act (7 U.S.C. 226, 227)), by the Sec-

2

retary of Agriculture with respect to any activities

3

subject to that Act; and

4

(6) the Farm Credit Act of 1971 (12 U.S.C.

5

2001 et seq.) by the Farm Credit Administration

6

with respect to any Federal land bank, Federal land

7

bank association, Federal intermediate credit bank,

8

or production credit association.

9

(c) EXERCISE

OF

CERTAIN POWERS.—For the pur-

10 pose of the exercise by any agency referred to in sub11 section (a) of its powers under any Act referred to in that
12 subsection, a violation of any requirement imposed under
13 this Act shall be deemed to be a violation of a requirement
14 imposed under that Act. In addition to its powers under
15 any provision of law specifically referred to in subsection
16 (a), each of the agencies referred to in that subsection may
17 exercise, for the purpose of enforcing compliance with any
18 requirement imposed under this Act, any other authority
19 conferred on it by law.
20

(d) ACTIONS

BY THE

COMMISSION.—The Commis-

21 sion shall prevent any person from violating a rule of the
22 Commission under section 3 in the same manner, by the
23 same means, and with the same jurisdiction, powers, and
24 duties as though all applicable terms and provisions of the
25 Federal Trade Commission Act (15 U.S.C. 41 et seq.)
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15
1 were incorporated into and made a part of this Act. Any
2 entity that violates such rule shall be subject to the pen3 alties and entitled to the privileges and immunities pro4 vided in the Federal Trade Commission Act in the same
5 manner, by the same means, and with the same jurisdic6 tion, power, and duties as though all applicable terms and
7 provisions of the Federal Trade Commission Act were in8 corporated into and made a part of this Act.
9

(e) EFFECT ON OTHER LAWS.—Nothing contained in

10 the Act shall be construed to limit the authority of the
11 Commission under any other provisions of law.
12
13

SEC. 7. REVIEW.

(a) IN GENERAL.—Not later than 5 years after the

14 effective date of the regulations initially issued under sec15 tion 3, the Commission shall—
16

(1) review the implementation of this Act, in-

17

cluding the effect of the implementation of this Act

18

on practices relating to the disclosure of information

19

relating to children; and

20
21

(2) prepare and submit to Congress a report
the results of the review under paragraph (1).

Æ
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CONGRESSIONAL RECORD -- SENATE
105th Congress, 2nd Session
144 Cong Rec S 12785
October 21, 1998
REFERENCE: Vol. 144, No. 151
SECTION: Senate
SPEAKER: Mr. SMITH of Oregon; Mrs. FEINSTEIN; Mr. CRAIG; Mr. BRYAN; Mrs. BOXER; Mr. BREAUX;
Mr. CONRAD; Mr. ROBB; Mr. FAIRCLOTH; Mr. STEVENS; Mr. LEAHY

TEXT:
With fixed cash payments, landlords are in a great position to put the pressure on and claim a lot of that money in
the form of rent for next year. Again, farmers fortunate enough to produce a good crop and whose commodities already
have high prices and who are not suffering will still get a payment. This scheme makes no sense whatsoever. And yet it
is strictly the triumph of ideology over practicality. The Republican ideology is not to have any farm income safety net
and if there is a crisis to throw money at it.
So what we have done for the farm crisis is we have just thrown a lot of money at it. Well, that will help for this
year, but it still won't be as good as what we proposed. Equally important, this bill does nothing toward restoring a farm
income safety net for the longer term. What we proposed would have provided more income support for farmers and
done so in a way that helps farmers deal with the practical reality of commodity markets. But, no, the Republican
majority's ideology said we are going to stick with Freedom to Farm no matter what. And yet we know that a majority
of farmers, a majority, a huge majority of the farmers wanted to take the caps off of marketing loan rates and they
wanted to have some storage payments. Why? [*12785]
Page 12785
So they could take the bumper crop we are having this year, store it, wait for the grain prices to go up and market it
later on.
Well, this bill gives them nothing in this regard. Oh, they will get a payment this fall. But it will not be as much
income protection as what we would have provided by taking the caps off of the marketing loan rates. Will it help?
Sure, it will help. But it is a wasteful and fundamentally unsound way of helping our farmers.
Well, as I said, Republicans just decided to throw money at the problem-a triumph of ideology over practicality.
One last point. One of my biggest concerns about this bill is the $9 billion add-on to the Pentagon budget-$9 billion
thrown in at the last minute. Despite the rhetoric from the Republican side, precious little of this fiscally irresponsible
Page 1
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add-on is targeted at troop readiness and other emergencies in the military.
Congressional leadership talks a lot about shortages of spare parts and about troop pay problems. So where are the
proposals to fix the Pentagon's antiquated supply system? Where are the proposals to increase pay for the troops? Not in
this bill. But there is $1 billion for star wars. There are billions more in pork barrel projects not requested by the
Pentagon. And at the same time that this bill piles on the Pentagon pork, it is shortchanging reform. The General
Accounting Office and the Pentagon's own inspector general constantly report rampant waste and mismanagement in
the military's purchasing and supply system, yet this bill lets the waste and mismangement continue unchecked, and
throws in a few more gold-plated weapons systems to boot.
What a boondoggle. What a boondoggle. We talk about troop readiness, so where does this bill put the money? It
puts it into star wars. It puts it into pork projects that the Pentagon doesn't want, some more gold-plated weapons
systems, but precious little in fact, for troop readiness.
I have mixed feelings about this 40-pound, 4,000-page whopper that we have before us. It has some important
provisions that we worked together on in a bipartisan fashion-to improve medical research, for example, and to improve
education. A number of the components of this bill truly will improve the lives of hard-working American families, but
the bill also has a number of awful provisions, add-ons, fiscally irresponsible giveaways.
In the end, I will vote for it because I believe the good does outweigh the bad, but I want to be clear that if this bill
were in the many separate pieces of legislation as it should have been, a lot of them I would have voted against, and I
don't think a lot of them would ever have gotten through this body.
As I have said earlier, and as many of my colleagues have said, this process which we just went through is bad for
Americans. This is no way to do the Nation's business. The Republican leadership, as I said earlier, has treated our
taxpayer dollars cavalierly. This is no way to flagrantly throw around the hard-earned tax dollars of the taxpayers of this
country, to throw it away on boondoggles, to throw it away on items that were never debated or saw the light of day in
the Senate or the House.
I can only hope that the next Congress will not go through this exercise again. I hope the leadership of the next
Congress will get the appropriations bills through on time, will debate these matters openly so that we can have the
opportunity to discuss them openly, so we will know what is in the bills before we vote on them. I think Senator Robert
Byrd of West Virginia said it best-as I read in the newspaper. He said, "Only God knows what's in this bill."
Well, I don't know, Mr. President, I don't know if we will ever know what all is in this bill, but I am certain, certain
as I am standing here, we are going to see inquiring reporters, investigative journalists who will begin looking at this
bill. They will begin looking at all of those hidden items, and I bet you piece by piece, bit by bit, it is going to come out,
maybe next month, maybe in January, maybe in March, all of the little hidden things that were in there. And I say,
shame on this Congress, shame on the leadership for treating the American taxpayers this way. We have got to do better
in the way we do the Nation's business.
Mr. President, I yield the floor.
opposition to deletion of the agjobs amendment
Mr. SMITH of Oregon. Mr. President, as we take up the Omnibus appropriations bill, I would like to take this
opportunity to express my extreme disappointment that the Agricultural Job Opportunity Benefits and Security Act
amendment, known as AgJOBS, was eliminated from the Omnibus bill.
The bipartisan AgJOBS amendment received a veto proof majority vote of 68-31 when it was added to the
Commerce, Justice, State Appropriations bill earlier this year. We had a golden opportunity to reform the current
bureaucratic H-2A immigrant visa program that has made fugitives out of farmworkers and felons out of farmers. The
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amendment would have created a workable system for recruiting farm workers domestically and preventing our
American crops from rotting in the fields.
Unfortuantely, the Clinton Administration was content with the status quo and threatened to veto the Omnibus bill
if the balanced AgJOBS amendment was included.
Mr. President, I find the Administration's veto threat quite troubling since the Omnibus appropriations bill contains
a multi-billion dollar disaster relief package for traditional program-crop agriculture to help deal with losses sustained
as a result of the world financial crisis.
The disaster relief goes to producers who already have a long history of reliance on federal assistance, yet the farm
disaster bill does nothing to help producers of labor intensive commodities-fruits, vegetables, and horticultural
specialties-who are not supported by the government and who are facing a crisis of nationwide labor shortages created
by our own government. This crisis has been exacerbated by our current unworkable legal foreign worker program.
A farmworker shortage ultimately affects America's ability to compete in the world agriculture market. According
to the United States Department of Agriculture data, about three off-farm jobs are sustained by each on-farm production
job. Therefore, nearly three times as many U.S. workers will lose their U.S. jobs as the number of foreign farmworkers
kept out of the United States increases.
Mr. President, I also cannot understand the inconsistency of the Administration enacting the H-1B high-tech worker
bill and not enacting H-2A reform as embodied in our AgJOBS bill.
Our AgJOBS bill contains worker benefits far in excess of those provided by the H-1B high-tech worker bill. Our
bill guarantees above-prevailing wages for lower wage occupations, free housing to both U.S. and foreign workers
recruited from outside the local area, reimbursement of inbound and return transportation costs to both U.S. and foreign
workers recruited from outside the local area, and penalties that include lifetime program debarment for violations. The
H-1B requires only the prevailing wage without any housing or transportation benefits and provides a maximum penalty
of a 3-year debarment.
Mr. President, we cannot continue to allow our farmers and farmworkers to be trapped in a system that rewards
illegal labor practices and punishes the most vulnerable.
As we address reform of the H-2A immigrant visa program early next year, I hope my colleagues will work with
me to finally safeguard basic human rights, provide a reliable documented work force for farmers, and reward legal
conduct to both farmers and farmworkers.
QUINCY LIBRARY GROUP LEGISLATION
Mrs. FEINSTEIN. Mr. President, I am very pleased that the Quincy Library Group bill has been included in the
omnibus appropriations bill. This legislation embodies the consensus proposal of the Quincy Library Group, a coalition
of environmentalists, timber industry representatives, and local elected officials in Northern California, who came
together to resolve their long-standing conflicts over timber management on the national forest lands in their area.
The Quincy Library Group legislation is a real victory for local consensus decision making. It proves that even
some of the most intractable environmental issues can be resolved if [*12786]
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people work together toward a common goal.
I first met the Quincy Library Group back in 1992 when I was running for the Senate, and was then very impressed
with what they were trying to do.
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The members of the Quincy Library Group had seen first hand the conflict between timber harvesting and jobs,
environmental laws and protection of their communities and forests, and the devastation of massive forest fires. Their
overriding concern was that a catastrophic fire could destroy both the natural environment and the potential for jobs and
economic stability in their community. They were also concerned the ongoing stalemate over forest management was
ultimately harming both the environment and their local economy.
The group got together and talked things out. They decided to meet in a quiet, non-confrontational environment-the
main room of the Quincy Public Library. They began their dialogue in the recognition that they shared the common goal
of fostering forest health, keeping ecological integrity, assuring an adequate timber supply for area mills, and providing
economic stability for their community.
One of the best articles I have read about the Quincy Library Group process recently appeared in the Washington
Post. Mr. President, I ask unanimous consent that this article be printed in the Record at the end of my statement.
The PRESIDING OFFICER. Without objection, it is so ordered.
(See exhibit 1.)
Mrs. FEINSTEIN. Mr. President, after dozens of meetings and a year and a half of negotiation, the Quincy Library
Group developed an alternative management plan for the Lassen National Forest, Plumas National Forest, and the
Sierraville Ranger District of the Tahoe National Forest.
In the last 5 years, the group has tried to persuade the U.S. Forest Service to administratively implement the plan
they developed. While the Forest Service was interested in the plan developed, they were unwilling to fully implement
it. Negotiations and discussions began in Congress. This legislation is the result.
the quincy library group legislation
Specifically, the legislation directs the Secretary of Agriculture to implement the Quincy Library Group's forest
management proposal on designated lands in the Plumas, Lassen and Tahoe National Forests for five years as a
demonstration of community-based consensus forest management. I would like to thank Senators Murkowski, Bumpers,
and Craig, Representatives Herger and Miller, as well as the Clinton Administration, for the thoughts they contributed
to the development of the final bill.
The legislation establishes significant new environmental protections in the Quincy Library Group project area. It
protects hundreds of thousands of acres of environmentally sensitive lands, including all California spotted owl habitat,
as well as roadless areas. Placing these areas off limits to logging and road construction protects many areas that
currently are not protected, including areas identified as old-growth and sensitive watersheds in the Sierra Nevada
Ecosystem Project report.
However, in the event that any sensitive old growth is not already included in the legislation's off base areas, the
Senate Energy and Natural Resources Committee provided report language when the legislation was reported last year,
as I requested, directing the Forest Service to avoid conducting timber harvest activities or road construction in these
late successful old-growth areas. The legislation also requires a program of riparian management, including wide
protection zones and streamside restoration projects.
The bottom line is that the Quincy Library Group legislation will provide strong protections for the environment
while preserving the job base in the Northern Sierra-not just in one single company, but across 35 area businesses, many
of them small and family-owned.
The Quincy Library Group legislation is strongly supported by local environmentalists, labor unions, elected
officials, the timber industry, and 27 California counties. The House approved the Quincy Library Group legislation by
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a vote of 429 to one last year. The Senate Energy Committee reported the legislation last October. The legislation has
been the subject of Congressional hearings and the focus of nationwide public discussion.
I thank my colleagues for ensuring that this worthy pilot project has a chance.
Exhibit No. 1
[From the Washington Post, Oct. 11, 1998]
Grass-Roots Seeds of Compromise
(By Charles C. Mann and Mark L. Plummer)
Every month since 1993, about 30 environmentalists, loggers, biologists, union representatives and local
government officials have met the library of Quincy-a timber town in northern California that has been the site of a
nasty 15-year battle over logging.
Out of these monthly meetings has emerged a plan to manage 2.4 million acres of the surrounding national forests.
Instead of leaving the forests' ecological fate solely to Washington-based agencies and national interest groups, the
once-bitter adversaries have tried to forge a compromise solution on the ground-a green version of Jeffersonian
democracy. When the House of Representatives, notorious for its discord on environmental legislation, approved the
plan 429-1 in July 1997, the Quincy Library Group became the symbol for a promising new means of resolving
America's intractable environmental disputes.
The Quincy Library Group is one of scores of citizens' associations that in the past decade have brought together
people who previously met only in court. Sometimes called "community-based conservation" groups, they include the
Friends of the Cheat River, a West Virginia coalition working to restore a waterway damaged by mining runoff; the
Applegate Partnership, which hopes to restore a watershed in southwestern Oregon while keeping timber jobs alive, and
Envision Utah, which tries to foster consensus about how to manage growth in and around Salt Lake City.
Like many similar organizations, the Quincy Library Group was born of frustration. In the 1980s, Quincy-based
environmental advocates, led by local attorney Michael B. Jackson, attempted with varying success to block more than
a dozen U.S. Forest Service timber sales in the surrounding Plumas, Lassen and Tahoe national forests. The constant
battles tied the federal agency in knots and almost shut down Sierra Pacific Industries, the biggest timber company
there, imperiling many jobs. The atmosphere was "openly hostile, with agitators on both sides," says Linda Blum, a
local activist who joined forces with Jackson in 1990 and aroused so much opprobrium that Quincy radio hosts
denounced her on the air for taking food from the mouths of the town's children.
Worn down and dismayed by the hostility in his community, Jackson was ready to try something different. He got a
chance to do so late in 1992, when Bill Coates, a Plumas County supervisor, invited the factions to talk to each other,
face to face. Coates suggested that the group work from forest-management plans proposed by several local
environmental organizations in the mid-1980s. By early 1993, they were meeting at the library and soon put together a
new proposal. (The Forest Service eventually had to drop out because the Federal Advisory Committee Act, which
places cumbersome requirements on groups who meet with federal agencies.) Under this proposal, timber companies
could continue thinning and selectively logging in up to 70,000 acres per year, about the same area being logged in
1993 but drastically lower than the 1990 level. Riverbanks and roadless areas, almost half the area covered by the plan,
would be off-limits.
The Quincy group asked the Forest Service to incorporate its proposal into the official plans for the three national
forests, but never got a definite answer. Convinced that the agency was too dysfunctional to respond, in 1996 the group
took its plan to their congressman, Wally Herger, a conservative Republican. Herger introduced the Quincy proposal in
the House, hoping to instruct the agency to heed the wishes of local communities. It passed overwhelmingly-perhaps the
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only time that Reps. Helen Chenoweth (R-Idaho), a vehement property-rights advocate, and George Miller (D-Calif.)
one of the greenest legislators on Capitol Hill, have agreed on an environmental law. Then the bill went to the
Senate-and slammed into resistance from big environmental lobbies.
From the start, the Quincy group had kept in touch with the Wilderness Society, the Natural Resources Defense
Council and the Sierra Club. The three organizations offered comments, and the Quincy group incorporated some. Still,
the national groups continued to balk, instead submitting detailed criteria necessary to "merit" their support. When the
Quincy plan became proposed legislation, the national groups stepped up their attacks. The Quincy approach, said
Sierra Club legal director Debbie Sease, had a "basic underlying flaw" using a cooperative, local decision-making
process to manage national assets. Jay Watson, regional director of the Wilderness Society, said: "Just because a group
of local people can come to agreement doesn't mean that it is good public policy." And because such parochial efforts
are inevitably ill-informed and always risk domination by rich, sophisticated industry representatives, the Audubon
Society warned, they are "not necessarily equipped [*12787]
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to view the bigger picture." Considering this bigger picture, it continued, "is the job of Congress, and of watchdog
groups like the National Audubon Society."
Many local groups regard national organizations as more interested in protecting their turf than in achieving
solutions that advance conservation. "It's interesting to me that it has to be top-down," said Jack Shipley, a member of
the Applegate Partnership. "It's a power issue, a control issue." The big groups' insistence on veto power over local
decision-making "sounds like the old rhetoric-either their way or no way," Shipley says. "No way" may be the fate of
the Quincy bill. Pressured by environmental lobbies, Sen. Barbara Boxer (D-Calif.) placed a hold on it in the Senate.
Despite the group's setback, community-based conservation efforts like Quincy provide a glimpse of the future.
Under the traditional approach to environmental management, decisions have been delegated to impartial
bureaucracies-the Forest Service, for example, for national forests. Based on the scientific evaluations of ecologists and
economists, the agencies then formulate the "right" policies, preventing what James Madison called "the mischief of
faction."
But today, according to Mark Sagoff of the University of Maryland Institute for Philosophy and Public Policy, it is
the bureaucrats who are beset by factions; big business and environmental lobbies. For these special-interest groups, he
argues, "deliberating with others to resolve problems undermines the group's mission, which is to press its purpose or
concern as far as it can in a zero-sum game with its political adversaries." The system "benefits the lawyers, lobbyists
and expert witnesses who serve in various causes as mercenaries," he says, "but it produces no policy worth a damn."
In contrast, community-based conservation depends on all sides acknowledging the legitimacy of each other's
values. Participants are not guaranteed to get exactly what they want; no one has the power to stand by and judge the
"merit" of the results. Although ecology and economics play central roles, ecologists and economists have no special
place. Like everyone else, they must sit at the table as citizens, striving to make their community and its environment a
better place to live.
In short, Quincy's efforts and those like it represent a new type of environmentalism: republican environmentalism,
with a small "r." This new approach cannot address global problems like climate change. Nor should it be routinely
accepted if a local group decides on irrevocable changes in areas of paramount national interest-filling in the Grand
Canyon, say. But even if some small town would be foolish enough to decide to do something destructive, there's a
whole framework of national environment laws that would prevent it from happening. And, despite the resistance of the
national organizations, the environmental movement should not reject this new approach out of hand. Efforts to protect
the environment over the past 25 years have produced substantial gains, but have lately degenerated into a morass of
litigation and lobbying. Community-based conservation has the potential to change things on the ground, where it
matters most.
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Mr. CRAIG. It is agreed that certain language added to the Quincy Library Group Forest Recovery and Economic
Stability Act after the bill was proposed by Congressman Wally Herger related to grazing within the pilot project areas
may have introduced ambiguities that could lead to adverse effects. Is there any intent for the Quincy Library Group
legislation to negatively impact grazing in general?
Mrs. FEINSTEIN. No, neither the authors of the bill, nor the Quincy Library Group ever intended to negatively
impact grazing generally.
Mr. CRAIG. What does "specific location" as referred to in subsection (c)(2)(C) of the legislation mean? Can the
riparian management or SAT guidelines referred to by this legislation be applied to the entire pilot project area?
Mrs. FEINSTEIN. The only location where these guidelines would apply to grazing is where cattle are actually in
the work area and at the same time a QLG activity is taking place. The QLG resource management activities include
building defensible profile zones, single or group tree selection thinning, and riparian management projects.
Mr. CRAIG. Will the SAT riparian management guidelines referred to in this measure apply to riparian
management projects outside of the pilot project area or to grazing activities within the pilot project area where no
riparian management activities are taking place?
Mrs. FEINSTEIN. Under the terms of this bill the SAT guidelines affecting grazing will apply only to the specific
work area location and only at the specific time that projects are conducted within the pilot project area. The
applicability of these guidelines outside of the pilot project area is not addressed by this legislation.
Children's Online Privacy
Mr. BRYAN. Mr. President, the Children's Online Privacy Act was reported out of Committee by voice vote.
Because of time constraints at the end of the session, we have been unable to file a Committee Report before offering it
as an amendment on the Senate floor. Accordingly, I wish to take this opportunity to explain the purpose and some of
the important features of the amendment.
In a matter of only a few months since Chairman McCain and I introduced this bill last summer, we have been able
to achieve a remarkable consensus. This is due in large part to the recognition by a wide range of constituencies that the
issue is an important one that requires prompt attention by Congress. It is also due to revisions to our original bill that
were worked out carefully with the participation of the marketing and online industries, the Federal Trade Commission,
privacy groups, and First Amendment organizations.
The goals of this legislation are: (1) to enhance parental involvement in a child's online activities in order to protect
the privacy of children in the online environment; (2) to enhance parental involvement to help protect the safety of
children in online fora such as chatrooms, home pages, and pen-pal services in which children may make public
postings of identifying information; (3) to maintain the security of personally identifiable information of children
collected online; and (4) to protect children's privacy by limiting the collection of personal information from children
without parental consent. The legislation accomplishes these goals in a manner that preserves the interactivity of
children's experience on the Internet and preserves children's access to information in this rich and valuable medium.
I ask unanimous consent that a summary of the bill's provisions be printed in the Record.
There being no objection, the summary was ordered to be printed in the Record, as follows:
Sec. 1301. Short Title
This Act may be cited as the "Children's Online Privacy Protection Act of 1998."
Sec. 1302. Definitions
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(1) Child: The amendment applies to information collected from children under the age of 13.
(2) Operator: The amendment applies to "operators." This term is defined as the person or entity who both operates
an Internet website or online service and collects information on that site either directly or through a subcontractor. This
definition is intended to hold responsible the entity that collects the information, as well as the entity on whose behalf
the information is collected. This definition, however, would not apply to an online service to the extent that it does not
collect or use the information.
The amendment exempts nonprofit entities that would not be subject to the FTC Act. The exception for a non-profit
entity set forth in Section 202(2)(B) applies only to a true not-for-profit and would not apply to an entity that operates
for its own profit or that operates in substantial part to provide profits to or enhance the profitability of its members.
(7) Parent: The term "parent" includes "legal guardian."
(8) Personal Information: This is an online children's privacy bill, and its reach is limited to information collected
online from a child.
The amendment applies to individually identifying information collected online from a child. The definition covers
the online collection of a first and last name, address including both street and city/town (unless the street address alone
is provided in a forum, such as a city-specific site, from which the city or town is obvious), e-mail address or other
online contact information, phone number, Social Security number, and other information that the website collects
online from a child and combines with one of these identifiers that the website has also collected online. Thus, for
example, the information "Andy from Las Vegas" would not fall within the amendment's definition of personal
information. In addition, the amendment authorizes the FTC to determine through rulemaking whether this definition
should include any other identifier that permits the physical or online contacting of a specific individual.
It is my understanding that "contact" of an individual online is not limited to e-mail, but also includes any other
attempts to communicate directly with a specific, identifiable individual. Anonymous, aggregate
information-information that cannot be linked by the operator to a specific individual-is not covered by this definition.
(9) Verifiable Parental Consent: The amendment establishes a general rule that "verifiable parental consent" is
required before a [*12788]
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web site or online service may collect information online from children, or use or disclose information that it has
collected online from children. The amendment makes clear that parental consent need not be obtained for each instance
of information collection, but may, with proper notice, be obtained by the operator for future information collection, use
and disclosure. Where parental consent is required under the amendment, it means any reasonable effort, taking into
consideration available technology, to provide the parent of a child with notice of the website's information practices
and to ensure that the parent authorizes collection, use and disclosure, as applicable, of the personal information
collected from that child.
The FTC will specify through rulemaking what is required for the notice and consent to be considered adequate in
light of available technology. The term should be interpreted flexibly, encompassing "reasonable effort" and "taking
into consideration available technology." Obtaining written parental consent is only one type of reasonable effort
authorized by this legislation. "Available technology" can encompass other online and electronic methods of obtaining
parental consent. Reasonable efforts other than obtaining written parental consent can satisfy the standard. For example,
digital signatures hold significant promise for securing consent in the future, as does the World Wide Web Consortium's
Platform for Privacy Preferences. In addition, I understand that the FTC will consider how schools, libraries and other
public institutions that provide Internet access to children may accomplish the goals of this Act.
As the term "reasonable efforts" indicates, this is not a strict liability standard and looks to the reasonableness of the
Page 8

Case3:11-cv-01726-RS Document265-2 Filed12/27/12 Page10 of 32
144 Cong Rec S 12785, *12788

efforts made by the operator to contact the parent.
(10) Website Directed to Children: This definition encompasses a site, or that portion of a site or service, which is
targeted to children under age 13. The subject matter, visual content, age of models, language, or other characteristics of
the site or service, as well as off-line advertising promoting the website, are all relevant to this determination. For
example, an online general interest bookstore or compact disc store will not be considered to be directed to children,
even though children visit the site. However, if the operator knows that a particular visitor from whom it is collecting
information is a child, then it must comply with the provisions of this amendment. In addition, if that site has a special
area for children, then that portion of the site will be considered to be directed to children.
The amendment provides that sites or services that are not otherwise directed to children should not be considered
directed to children solely because they refer or link users to different sites that are directed to children. Thus a site that
is directed to a general audience, but that includes hyperlinks to different sites that are directed to children, would not be
included in this definition but the child oriented linked sites would be. By contrast, a site that is a child-oriented
directory would be considered directed to children under this standard. However, it would be responsible for its own
information practices, not those of the sites or services to which it offers hyperlinks or references.
(12) Online Contact Information: This term means an e-mail address and other substantially similar identifiers
enabling direct online contact with a person.
Sec. 1303. Regulation of Unfair and Deceptive Acts and Practices
This subsection directs the FTC to promulgate regulations within one year of the date of enactment prohibiting
website or online service operators or any person acting on their behalf from violating the prohibitions of subsection (b).
The regulations shall apply to any operator of a website or online service that collects personal information from
children and is directed to children, or to any operator where that operator has actual knowledge that it is collecting
personal information from a child.
The regulations shall require that these operators adhere to the statutory requirements set forth in Section 203(b)(1):
1. Notice.-Operators must provide notice on their sites of what personal information they are collecting online from
children, how they are using that information, and their disclosure practices with regard to that information. Such notice
should be clear, prominent and understandable. However, providing notice on the site alone is not sufficient to comply
with the other provisions of Section 202 that require the operator to make reasonable efforts to provide notice in
obtaining verifiable parental consent, or the provisions of Section 203 that require reasonable efforts to give parents
notice and an opportunity to refuse further use or maintenance of the personal information collected from their child.
These provisions require that the operator make reasonable efforts to ensure that a parent receives notice, taking into
consideration available technology.
2. Prior Parental Consent.-As a general rule, operators must obtain verifiable parental consent for the collection, use
or disclosure of personal information collected online from a child.
3. Disclosure and Opt Out for a Parent Who Has Provided Consent.-Subsection 203(b)(1)(B) creates a mechanism
for a parent, upon supplying proper identification, to obtain: (1) disclosure of the specific types of personal information
collected from the child by the operator; and (2) disclosure through a "means that is reasonable under the
circumstances" of the actual personal information the operator has collected from that child. It would be inappropriate
for operators to be liable under another source of law for disclosures made in a good faith effort to fulfill the disclosure
obligation under this subsection. Accordingly, subsection 203(a)(2) provides that operators are immune from liability
under either federal or state law for any disclosure made in good faith and following procedures that are reasonable. If
the FTC has not issued regulations, I expect that such procedures would be judged by a court based upon their
reasonableness.
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Subsection 203(b)(1)(B) also gives that parent the ability to opt out of the operator's further use or maintenance in
retrievable form, or future online collection of information from that child. The opt out of future collection operates as a
revocation of consent that the parent has previously given. It does not prohibit the child from seeking to provide
information to the operator in the future, nor the operator from responding to such a request by seeking (and obtaining)
parental consent. In addition, the opt out requirement relates only to the online site or sites for which the information
was collected and maintained, and does not apply to different sites which the operator separately maintains.
Subsection 203(b)(3) provides that if a parent opts out of use or maintenance in retrievable form, or future online
collection of personal information, the operator of the site or service in question may terminate the service provided to
that child.
4. Curbing Inducements to Disclose Personal Information.-Subsection 203(b)(1)(C) prohibits operators from
inducing a child to disclose more personal information than reasonably necessary in order to participate in a game, win
a prize, or engage in another activity.
5. Security Procedures.-Subsection 203(b)(1)(D) requires that an operator establish and maintain reasonable
procedures to protect the confidentiality, security, and integrity of personal information collected online from children
by that operator.
Exceptions to Parental Consent: Subsection 203(b)(2) is intended to ensure that children can obtain information
they specifically request on the Internet but only if the operator follows certain specified steps to protect the child's
privacy. This subsection permits an operator to collect online contact information from a child without prior parental
consent in the following circumstances: (A) collecting a child's online contact information to respond on a one-time
basis to a specific request of the child; (B) collecting a parent's or child's name and online contact information to seek
parental consent or to provide parental notice; (C) collecting online contact information to respond directly more than
once to a specific request of the child (e.g., subscription to an online magazine), when such information is not used to
contact the child beyond the scope of that request; (D) the name and online contact information of the child to the extent
reasonably necessary to protect the safety of a child participant in the site; and (E) collection, use, or dissemination of
such information as necessary to protect the security or integrity of the site or service, to take precautions against
liability, to respond to judicial process, or, to the extent permitted under other provisions of law, to provide information
to law enforcement agencies or for an investigation related to public safety.
For each of these exceptions the amendment provides additional protections to ensure the privacy of the child. For a
one-time contact, the online contact information collected may be used only to respond to the child and then must not be
maintained in retrievable form. In cases where the site has collected the parents' online contact information in order to
obtain parental consent, it must not maintain that information in retrievable form if the parent does not respond in a
reasonable period of time. Finally, if the child's online contact information will be used, at the child's request, to contact
the child more than once, the site must use reasonable means to notify parents and give them the opportunity to opt out.
In addition, subsection (C)(ii) also allows the FTC the flexibility to permit the site to recontact the child without
notice to the parents, but only after the FTC takes into consideration the benefits to the child of access to online
information and services and the risks to the security and privacy of the child associated with such access.
Paragraph (D) clarifies that websites and online services offering interactive services directed to children, such as
monitored chatrooms and bulletin boards, that require registration but do not allow the child to post personally
identifiable information, may request and retain the names and online contact information of children participating in
such activities to the extent necessary to protect the safety of the child. However, the company may not use such
information except in circumstances where the company believes that the safety of a child participating on that site is
threatened, and the company must provide direct parental notification with the opportunity for the parent to opt out of
retention of the information. For example, there have been instances in which children have threatened suicide or
discussed family abuse in such fora. Under these circumstances, an operator may use the name and online contact
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information of the child in order to be able to get help for the child. [*12789]
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Throughout this section, the amendment uses the term "not maintained in retrievable form." It is my intent in using
this language that information that is "not maintained in retrievable form" be deleted from the operator's database. This
language simply recognizes the technical reality that some information that is "deleted" from a database may linger
there in non-retrievable form.
Enforcement.-Subsection 203(c) provides that violations of the FTC's regulations issued under this amendment
shall be treated as unfair or deceptive trade practices under the FTC Act. As discussed below, State Attorneys General
may enforce violations of the FTC's rules. Under subsection 203(d), state and local governments may not, however,
impose liability for activities or actions covered by the amendment if such requirements would be inconsistent with the
requirements under this amendment or Commission regulations implementing this amendment.
Sec. 1304. Safe harbors
This section requires the FTC to provide incentives for industry self-regulation to implement the requirements of
Section 203(b). Among these incentives is a safe harbor through which operators may satisfy the requirements of
Section 203 by complying with self-regulatory guidelines that are approved by the Commission under this section.
This section requires the Commission to make a determination as to whether self-regulatory guidelines submitted to
it for approval meet the requirements of Commission regulations issued under Section 203. The Commission will issue,
through rulemaking, regulations setting forth procedures for the submission of self-regulatory guidelines for
Commission approval. The regulations will require that such guidelines provide the privacy protections set forth in
Section 203. The Commission will assess all elements of proposed self-regulatory guidelines, including enforcement
mechanisms, in light of the circumstances attendant to the industry or sector that the guidelines are intended to govern.
The amendment provides that, once guidelines are approved by the Commission, compliance with such guidelines
shall be deemed compliance with Section 203 and the regulations issued thereunder.
The amendment requires the Commission to act upon requests for approval of guidelines for safe harbor treatment
within 180 days of the filing of such requests, including a period for public notice and comment, and to set forth its
conclusions in writing. If the Commission denies a request for safe harbor treatment or fails to act on a request within
180 days, the amendment provides that the party that sought Commission approval may appeal to a United States
district court as provided for in the Administrative Procedure Act, 5 U.S.C. 706.
Sec. 1305. Actions by States.
State Attorneys General may file suit on behalf of the citizens of their state in any U.S. district court of jurisdiction
with regard to a practice that violates the FTC's regulations regarding online children's privacy practices. Relief may
include enjoining the practice, enforcing compliance, obtaining compensation on behalf of residents of the state, and
other relief that the court considers appropriate.
Before filing such an action, an attorney general must provide the FTC with written notice of the action and a copy
of the complaint. However, if the attorney general determines that prior notice is not feasible, it shall provide notice and
a copy of the complaint simultaneous to filing the action. In these actions, state attorneys general may exercise their
power under state law to conduct investigations, take evidence, and compel the production of evidence or the
appearance of witnesses.
After receiving notice, the FTC may intervene in the action, in which case it has the right to be heard and to file an
appeal. Industry associations whose guidelines are relied upon as a defense by any defendant to the action may file as
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amicus curiae in proceedings under this section.
If the FTC has filed a pending action for violation of a regulation prescribed under Section 3, no state attorney
general may file an action.
Sec. 1306. Administration and applicability
FTC Enforcement: Except as otherwise provided in the amendment, the FTC shall conduct enforcement
proceedings. The FTC shall have the same jurisdiction and enforcement authority with respect to its rules under this
amendment as in the case of a violation of the Federal Trade Commission Act, and the amendment shall not be
construed to limit the authority of the Commission under any other provisions of law.
Enforcement by Other Agencies: In the case of certain categories of banks, enforcement shall be carried out by the
Office of the Comptroller of the Currency; the Federal Reserve Board; the Board of Directors of the Federal Deposit
Insurance Corporation, the National Credit Union Administration Board, and the Farm Credit Administration. The
Secretary of Transportation shall have enforcement authority with regard to any domestic or foreign air carrier, and the
Secretary of Agriculture where certain aspects of the Packers and Stockyards Act apply.
Sec. 1307. Review.
Within 5 years of the effective date for this amendment, the Commission shall conduct a review of the
implementation of this amendment, and shall report to Congress.
Sec. 1308. Effective date
The enforcement provisions of this amendment shall take effect 18 months after the date of enactment, or the date
on which the FTC rules on the first safe harbor application under section 204 if the FTC does not rule on the first such
application filed within one year after the date of enactment, whichever is later. However, in no case shall the effective
date be later than 30 months after the date of enactment of this Act.
Section 110
Mr. D'AMATO. Mr. President, I am pleased that this Omnibus Appropriations Bill will include a delay of the
implementation of Section 110 of the Illegal Immigration Reform and Immigrant Responsibility Act of 1996.
The 1996 immigration law mandated the implementation of an exit-entry system at all U.S. borders by September
30, 1998. If implemented, the impact of this provision would be devastating, causing insufferable delays at the
U.S.-Canadian border, particularly in my own state of New York. Trade, tourism and international relations would all
suffer.
Last year, I joined with Senator Spencer Abraham and other colleagues to introduce the Border Improvement and
Immigration Act of 1997 (S. 1360) which would maintain current cross-border traffic along the northern border and I
testified at a Senate Subcommittee hearing on the repercussions of implementing Section 110 on New York. On April
23, 1998, the Senate Judiciary Committee considered and marked up the bill. The bill approved by the Committee
allows land border and seaports to be exempt from the new system. The full Senate passed S. 1360 in July 1998 and
also voted in support of a full repeal of Section 110.
However, as the date of implementation grew closer, Congress enacted a two and a half year delay, which is
included in the Omnibus Consolidated and Emergency Supplemental Appropriation Act for Fiscal Year 1999. While we
have some "breathing room", rest assured that I will continue to press for a full repeal of Section 110. I thank my
colleagues for working with Senator Abraham and I on this important provision.
Mrs. BOXER. Mr. President, I have decided to vote for the omnibus appropriations bill because it contains many
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things which are very beneficial to the people and the economy of my state of California, and it includes two of my top
priorities-afterschool programs and the Salton Sea Restoration Act.
I want to make it clear, however, that the process that brought us this bill is severely flawed. While the Senate
Appropriations Committee, on which I sit, did its work and reported each appropriations bill to the full Senate, the
leaders of this Congress failed to do the appropriations work. This omnibus bill is not the right way to legislate.
I also want to say that I strongly object to the environmental riders in the bill, including legislation that will double
the timber cut in several national forests in California. I realize that some of the riders were dropped from the final
legislation and others were negotiated to have less impact, but the presence of any riders that harm our environment is
unacceptable to me.
First, let me say what I like about the omnibus legislation:
education
The most significant achievement of the bill is its emphasis on funding for public education, including:
$129 million to recruit, hire and train 3,500 teachers for California schools in order to reduce class size in the
primary grades.
$20 million to expand afterschool programs for 25,000 children in California. This is a $16 million increase for
California. I am particularly gratified by the outcome here because I believe it reflects my bill, the "Afterschool
Education and Safety Act", and the amendment I successfully attached to the Senate Budget Resolution calling for more
afterschool funding.
$77 million, a $12 million increase, for technology in schools programs, to help train teachers, and ensure computer
literacy and access to Internet for California students.
$875 million to California schools, a $35 million increase over last year, for disadvantaged students under the Title
I program. Senator Feinstein and I worked very hard for this increase. [*12790]
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$550 million for California Head Start programs, to serve 3,280 more California children than last year for a total
of more than 80,000.
$58 million, an increase of $3.6 million, through the Goals 2000 program to promote higher academic standards,
increase student achievement, and help 12000 California schools implement school reforms.
$26 million for California through the "America Reads" program, to help children in grades K-3 improving reading
skills-all new funds.
The largest Pell Grant ever to California: $920 million, an increase of $43 million over last year, to increase the
maximum grant to college students to $3,125, 36% higher than maximum award last year.
health
The bill provides funding for several federal programs that are very important in my state, and the omnibus funding
levels will result in great benefits to California:
$2.3 billion, a $300 million increase, for medical research grants to California universities and research institutions
through the National Institutes of Health (est.)
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$238 million , a $43 million increase, for the Ryan White Care Act for health care services to Californians with
HIV and AIDS.
At least $13 million for HIV/AIDS prevention and treatment for minority communities.
An increase of between $11 and 21 million in funding for Housing Opportunities for Persons With Aids (HOPWA)
who have limited financial resources.
In addition, the bill accelerates the implementation of the health insurance premium tax deduction for the
self-employed. By 2003, the deduction will be 100 percent.
The omnibus legislation also requires federal health plans to provide coverage for contraceptive drugs and devices.
Finally, the bill increases funding for the Centers for Disease Control by $226 million over last year-even more
than the president's request-and specifies funds for important priorities such as childhood immunization ($421 million),
breast and cervical cancer screening ($159 million), and chronic and environmental disease ($294 million).
economy
The legislation extends provisions of current law that help California's economy, including:
The Research and Experimentation Tax Credit, which is of great importance to California's high tech and bio tech
companies.
The Work Opportunity Tax Credit, which encourages businesses to hire disadvantaged workers.
The Trade Adjustment Assistance program, which helps workers and businesses adversely affected by free trade
agreements.
The Generalized System of Preferences authority of the President, which allows him to extend duty-free treatment
on imports from certain development countries.
There are a number of other funding provisions that are beneficial to my state's businesses and industries, and our
economy, including:
$204 million for the Advanced Technology Program, an increase of $11 million over last year, to develop cutting
edge technologies. California receives more than any other state.
$100 million for "Next Generation Internet", a federal program to connect universities to the Internet and to one
another. Many California universities are part of this program: UCLA, Stanford, Berkeley, UC-Davis, UC-Irvine,
UC-San Diego, Calif. Tech, and Cal State, and others.
A 3-year moratorium on new taxes on Internet activities.
Full funding for the international Monetary Fund.
About double the number of visas available to foreign high tech, high skilled workers under the H-1B program. The
bill raises the annual cap from 65,000 to 115,000 for next 2 years.
An increase in the Federal Housing Administration's loan limit from $86,000 to $109,000, which will give more
housing ownership opportunities to Californians.
$283 million nationally for 50,000 Welfare to Work Housing Vouchers for families trying to make transition to
jobs. This new program will help them get housing closer to jobs.
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Agriculture
The bill includes a number of important funding and legislative provisions for California farm interests:
Extension of time for California citrus growers to conduct scientific review of whether Argentine citrus should be
permitted into the U.S.
Continued affordability for California farmers for crop insurance.
$500,000 for pest control research that affects citrus fruit trees.
$90 million for the Market Access Program, which benefits California companies that sell product overseas.
In addition, the bill provides an increase of $75 million-to $633 million-for the Food Safety Initiative, to help
implement improvements in surveillance of food borne illnesses, education about proper food handling, research, and
inspection of imported and domestic foods.
environment
The omnibus bill includes some good things for California, including:
Salton Sea legislation to require a Department of Interior study on options for restoring the Sea. The bill also
provides $14.4 million to fund research and restoration activities.
$10,000 for an appraisal of the Bolsa Chica mesa.
$2 million for land acquisition in the Santa Monica Mountains National Recreation Area.
$273,000 for operations at the Manzanar National Historic Site
Continuation for the moratorium on new Outer Continental Shelf oil/mineral leases and drilling.
$1 million for land acquisition in the San Bernardino National Forest.
More generally, the bill provides a substantial increase for global climate change programs to more than $1 billion,
a 25.6 percent increase over 1998. It also funds the President's Clean Water Action Plan at $1.7 billion-a 16.1 percent
increase over 1998. This 5-year program helps communities and farmers clean up waterways which are currently
deemed unswimmable and unfishable.
infrastructure
The bill provides a total of $293 million for California transportation projects, including $70 million for Los
Angeles Metropolitan Transportation Authority Red Line, $40 million for the BART-to-San Francisco Airport line, and
$17 million for the Santa Monica Bus Transitway for a dedicated highway express lane for buses.
Other major California projects that are funded include $50 million for Los Angeles River flood control, $52
million for Port of Los Angeles expansion, $6 million for Port of Long Beach expansion, and $1.5 million for Marina
Del Rey dredging (Boxer request)
community development and services
Allows LA City and County to use up to 25 percent of Los Angeles Community Development Block Grant for
public services, such as job training, child care, crime and drug abuse prevention-federal cap normally is 15 percent.
This gives LA more flexibility in deciding how to spend the CDBG funds.
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Funds the Low Income Home Energy Assistance program at $1.1 billion nationally. Last year, the program
benefited 300,000 low income families in California.
Summer Youth Employment program is funded at $871 million, same as last year, nationwide. Last year, California
received $140.1 million, creating 70,510 jobs for economically disadvantaged youth.
crime
The omnibus appropriations bill funds the COPS program with an additional $1.4 billion nationwide. This will
allow the hiring of an additional 1,700 new police in California. The bill also includes $2 million for the "Tools for
Tolerance" program, a new grant under the Byrne Grant program for the Simon Wiesenthal Center in Los Angeles. This
program helps police officers learn how they can reduce prejudice in their communities.
immigration assistance to states
The legislation includes about $585 million to states as reimbursement for the cost of incarcerating illegal
immigrants. California receives about half the national total. The bill also includes roughly $150 million to reduce
backlog at INS in processing requests by legal immigrants to become U.S. citizens. Forty percent of the current backlog
is in California.
These are all good provisions that will be of benefit to my state. However, I am very disappointed that the omnibus
bill contains a number of harmful provisions, as well, including: [*12791]
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Legislation to allow doubling the cut of timber in 2\1/2\ national forests in California.
An 8-month delay of implementation of new oil valuation royalty rules, which deprives California schools of funds
they are entitled to.
Zero funding for the U.N. Fund for Population Activities-international family planning assistance.
Continuation of the prohibition, except in cases of life endangerment, rape or incest, on the use of any federal funds
for abortion services.
Continuaiton of the ban on federal employee health benefit plans for covering abortion services except in cases of
life endangerment, rape or incest.
The bill provides about $8 million in "emergency" fiscal year 1999 spending for defense and national security. The
Joint Chiefs of Staff have said there are billions in the defense budget for items not requested by them. I believe they are
right and that some of the unrequested items could have been cut to offset needed additional defense funds included in
the omnibus bill.
Mr. President, for the good that is in the bill, I will vote for it. However, it is my strong feeling that this "omnibus,
consolidated, emergency, supplemental" bill is not a good way to put together the budget of the United States. Too
many decisions-important decisions that affect millions of Americans-were left to the end of the year and made by just a
handful of people, rather than being considered carefully and thoroughly over a period of months, in open committee
and floor debates. I hope that this process will not be repeated in future years.
Overall, I remain strongly and deeply committed to a budget and legislative agenda that puts top priority on
education for all American children, health research that will make life better for all Americans, technology
development to keep America's economy the strongest in the world, and infrastructure that promotes safety, economic
activity, and higher quality of life for all our people.
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INTERNET MORATORIUM ACT
Mr. BREAUX. Mr. President, I am pleased that the Internet Moratorium Act is included in the 1998 omnibus
appropriations bill. Present federal law neither authorizes, nor imposes, nor ratifies any excise, sales, or domain
registration tax on Internet use for electronic interstate commerce, and only one fee for the Intellectual Infrastructure
Fund. This temporary moratorium will prevent federal and state governments from implementing or enforcing taxes
imposed on Internet commerce over the next three years. We would also like to clarify that this Congress has not
ratified or authorized any federal taxes on Internet domain name registrations. The U.S. Federal Court has stated that
Section 8003 ratifies what was previously declared to be an unconstitutional tax. However, it was never intended to
ratify a tax on the Internet; it only speaks to a fee for the Intellectual Infrastructure Fund. Because the fee constitutes an
unconstitutional tax, it was not ratified by section 8003. I am confident that this moratorium will enable Congress to
develop a coherent national strategy of appropriate taxation of business transactions conducted over the Internet without
hindering business opportunities and would also like to reiterate that this Congress has never ratified an unconstitutional
tax on the Internet.
INCLUSION OF NORTH DAKOTA IN THE MIDWEST HIDTA
Mr. CONRAD. Mr. President, I rise today to thank the conferees who worked on the fiscal year 1999 omnibus
appropriations bill for retention of my amendment calling for inclusion of North Dakota in the Midwest High Intensity
Drug Trafficking Area, or HIDTA.
As North Dakota Attorney General Heidi Heitkamp and US Attorney John Schneider have pointed out, North
Dakota-like other Midwestern states-has been inundated by a relentlessly rising tide of methamphetamine trafficking,
production, and abuse. Unless action is taken swiftly, the Attorney General and US Attorney warn that North Dakota is
at high risk to attract a meth manufacturing industry.
This is because my state's sparse population, great size, and abandoned buildings offer excellent locations for meth
laboratories. Counter-drug operations in the southwestern US are also forcing this easily-relocated industry to find
alternative production locations.
The numbers speak for themselves. There were no meth purchases by undercover agents in North Dakota in 1993.
By 1997, there were 181 meth-related cases reported by state and federal law enforcement. In 1993, meth-related cases
represented only 6 percent of the drug-related workload of the Office of the US Attorney. In five short years this
number has skyrocketed to 75 percent. It is undeniable that increased production of meth in North Dakota along with
associated trafficking has contributed to a spike of violent crime.
This unacceptable increase in meth-driven crime in North Dakota is placing a growing burden on North Dakota law
enforcement, and represents a growing danger to the people of my state. It demands an immediate-and
coordinated-federal response. Similar problems in the states of South Dakota, Iowa, Nebraska, Missouri, and Kansas
were countered with the formation of the Midwest HIDTA.
North Dakota meets all the statutory criteria for inclusion in the Midwest HIDTA. In the words of Heitkamp and
Schneider, joining the HIDTA will allow federal, state, and local law enforcement to "work together to disrupt,
dismantle, and destroy street and mid-level elements of methamphetamine organizations and/or groups operating in
North Dakota, the Midwest, and Canada."
During floor consideration of the Treasury-Postal appropriations bill, I was pleased to work on this matter with the
distinguished leadership of the Treasury-Postal Appropriations Subcommittee, Senators Campbell and Kohl. I greatly
appreciate their good work in conference to retain my amendment. I am also pleased that the conference report includes
additional funding for the new HIDTAs designated in this legislation, and I urge the Administration to consider
favorably North Dakota's request for $1.97 million in fiscal year 1999 funding for integration of my state into the
Midwest HIDTA.
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Mr. President, passage of the omnibus bill is an important step in getting tough on methamphetamine in my state. It
is simply imperative that there be coordinated federal, state, and local law enforcement response to North Dakota's drug
crisis, and I again thank Senators Campbell and Kohl for their assistance in making this a reality.
District of Columbia Appropriations
Mr. ROBB. Mr. President, I rise to bring to the Senate's attention to a matter of concern to the government of the
District of Columbia and to commuters in the capital area.
Each workday, about one thousand people a day use an informal carpool system to get in and out of the nation's
capital. These commuters gather in "slug lines" at unofficial pick up points to catch rides with others driving into the
District. At the end of the day, these "slugs" catch rides home.
Nearly everyone benefits from this system. The drivers get to work more quickly because they get to use the
carpool lane. The "slugs" get a free ride. Other drivers benefit from reduce traffic. And all of us benefit from less
pollution due to increased carpooling.
Not everyone is happy with the slugs however. The District of Columbia police have raised concerns that drivers
picking up slugs will slow traffic or create a safety hazard. As reported in recent articles in the Washington Post, city
police officers have ticketed these drivers and considered forcing the commuters to find a new pick up point.
Fortunately, District Police Chief Ramsey has decided against his approach. Instead, he will study the traffic situation
along 14th Street to see how we can improve the flow of traffic.
I welcome this approach. We may be able to address the District's concerns about safety and traffic congestion
while preserving the slug lines. I've asked the managers of the legislation to consider this problem during conference,
and if possible, to include language directing the Department of the Interior and the District of Columbia Department of
Public Works to study the feasibility of providing commuter pick-up lanes to serve commuters in the busy 14th Street
Corridor south of Constitution Avenue. The Interior Department and the District would report to the Appropriations
Committees of the Senate and House of Representatives on their joint recommendations [*12792]
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to address this matter. Even if conference report language could not be included, I believe the idea of the study, with
recommendations would be helpful.
I would like to emphasize that many of these commuters are Federal employees, and so I think it's appropriate to
get the federal government involved. I am certainly willing to work with the District Government to seek federal funds
or easements to create commuter pick up lanes, and I hope the District will look closely at this option. I think it could be
a triple play-a win with respect to the District's safety concerns, a win for drivers on our congested highways, and of
course, a win for the slugs.
Mr. President, I would appreciate hearing the comments of the joint managers on this issue, and I yield the floor.
Mr. FAIRCLOTH. I think the Senator has a workable plan to move this toward a solution, and I urge the
Department of the Interior and the District Government to study the matter and report back to us early next year.
Mrs. BOXER. I thank the Senator from Virginia for raising this issue. The commuter lane proposal sounds like an
excellent compromise, and I hope Interior and the District will begin looking at this option immediately.
As the ranking Democrat of the D.C. I would like to thank Senator Faircloth for his efforts as Chairman of the D.C.
Appropriations Subcommittee. He has worked hard to address the District's financial ills, and I am pleased that we have
begun to make some progress for the District to resolve its serious financial problems.
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In fact, the fiscal well being of the District has improved dramatically. The District ended fiscal year 1997 with a
budget surplus of almost $186 million. The June, 1998 projections suggest that the District may have a surplus of $302
million for fiscal year 1998.
The fiscal year 1999 D.C. Appropriations includes $494.59 million in Federal Funds. This amount represents an
increase of $8.39 million above the President's Budget request for the District of Columbia. It is $38.4 million below the
FY 1998 level.
With regard to the District of Columbia Funds, the legislation largely reflects the consensus budget formulated by
the Mayor, the City Council, and the Control Board.
It is important to note that because of abuses of taxpayer funds, there is no appropriation to the Advisory
Neighborhood Commissions (ANCs) as provided for in the consensus budget. However, this deletion of funds does not
preclude the District from including funds for the commissions in future budgets so long as there are sufficient
safeguards to protect taxpayers' interests.
Mr. President, with respect to specific provisions of this bill, there are some good things, but there are also some
bad provisions.
On the plus side, this bill includes a $25 million federal payment for management reform. Within these funds,
special attention will be given to fire and emergency medical services, the reopening of the Chief Medical Officer's
laboratory, and implementation of a high-speed city-owned fiber network for voice and data services.
The bill provides funds for the repair and maintenance of public safety facilities in the District. The Federal
highway funds made available to the District include $98 million for local streets.
The bill includes a $25 million federal contribution to the Washington Metropolitan Area Transit Authority for
improvements to the Metrorail station at the site of the proposed Washington Convention Center project.
I am pleased that the bill sets aside $5 million to address the chronic need for additional community-based housing
facilities for seriously and chronically mentally ill individuals in the District.
The bill also provides an appropriation to the Children's National Medical Center for the Community Pediatric
Health Initiative. This reestablishes an important public-private partnership to provide pediatric services to high risk
children in medically under-served areas.
The bill requires the Control Board to report to Congress on the status of any agreements between the District and
all non-profit organizations that provide medical and social services to the District's residents. This will ensure that the
District re-evaluates the decisions to terminate support and where possible renew support for these critical programs,
including those of Children's Hospital.
I am especially pleased that funding for homeless programs in the District will remain level for fiscal year 1999. In
previous years, these programs were threatened with funding cuts and I am happy that these cuts are no longer being
proposed.
Finally, I am pleased that this legislation does not divert any funds from the District of Columbia Public School
system for private school vouchers as was included in the D.C. Appropriations bill passed by the House of
Representatives.
Mr. President, unfortunately this legislation includes a number of objectionable provision which violate the
principle of home rule and infringe on the rights of District residents.
Again this year, the bill includes a ban on the use of local funds for abortions, and a ban on the use of local funds to
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expand health care benefits to unmarried couples. I continue in my strong opposition to these provisions.
I also have serious concerns about the provision to cap the funds available to reimburse attorneys who represent
children who obtain special education placements in hearing sunder the Individuals with Disabilities Education Act.
This provision will seriously inhibit the ability of children with special needs to obtain their legal right to an education.
I am disappointed by the inclusion of a provision that prohibits the District from using funds to provide assistance
to any civil action to require Congress to provide the District of Columbia with voting representation.
The bill also includes a repeal of a recently enacted residency requirement, a matter of some controversy.
I know that the Administration strongly objects to several provisions in the bill, including a ban on funds to
organizations that participate in needle exchange programs.
All of these provisions are unnecessary and inappropriate intrusions into the District's own priorities and the rights
of its citizens.
Overall, I support the proposed allocation of funds for the District of Columbia, but I am disappointed by the many
inappropriate riders in this legislation. Without these provisions, this would have been a much better bill.
Again, I would like to recognize Chairman Faircloth, and to acknowledge the hard work of the staff for this bill:
Mary Beth Nethercutt of the Majority Staff, Minority Deputy Staff Director, Terry Sauvain; Liz Blevins and Neyla
Arnas of the Committee staff; and Danielle Drissel of my legislative staff.
I would especially like to express my appreciation to Senator Byrd, the Ranking Democrat of the Committee on
Appropriations, for assigning his Deputy Staff Director, Terry Sauvain, to serve as Minority Clerk of the D.C.
Appropriations Subcommittee. Terry is a long time appropriations staff member who is a consummate professional and
a pleasure to work with, and I have really enjoyed and counted on his advice and council.
Glacier Bay National Park and Preserve Commercial Fishing
Mr. STEVENS. Mr. President, the omnibus package, H.R. 4328, includes a measure involving commercial fishing
in Glacier Bay and Upper Dundas Bay within Glacier Bay National Park and Preserve. While working on this in the
past weeks, a fisherman commented to my office that the choices presented are like choosing whether to cut off your
finger, hand, or arm. In short, because the Department of the Interior has taken the position that commercial fishing in
Glacier Bay and Dundas Bay should end, there simply has been no solution that Alaskans can fully support. In the
omnibus bill we have chosen the lesser of evils.
Without Congressional action, the National Park Service would have gone forward with regulations to phase out
fishing in the Bay over 15 years and eventually ban it altogether. The National Park Service would also have blocked
Dungeness crab fishermen who fish in Upper Dundas Bay and the Beardslee Islands, the so-called wilderness waters,
from continuing a fishery that has existed for nearly 20 years [*12793]
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with no evidence of environmental damage. Whether the Service would have ever agreed to a fair plan to compensate
these crabbers is doubtful. Discussions have been ongoing for three years without the Park Service putting a
compensation plan on the table.
Without Congressional action, the Service might have proceeded with plans to shut down the scallop fishery, stop
flounder fishing, close out crabbing, and block fisheries outside Glacier Bay itself, again relying on what it believes are
its inherent powers to stop commercial activities in parks, the spirit and letter of the Alaska National Lands
Conservation Act to the contrary. In my opinion and the opinion of the State of Alaska, the Service has no such
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authority because regulation of fisheries is a state prerogative in Alaska as well as the rest of the nation. Furthermore,
the Alaska Department of Law maintains that the submerged land within Glacier Bay and, as a result, the water column
above it, both fall under the jurisdiction of the State of Alaska under the Submerged Lands Act and the Alaska
Statehood Act.
When this issue was brought before this Congress, I supported Senator Murkowski's amendment to the Interior
Appropriations bill to block the Park Service's planned regulations to give us more time to work out a solution. I also
cosponsored Senator Murkowski's bill to resolve this problem once and for all. Unfortunately, because of
Administration opposition, the bill did not pass Congress, leaving us with the provision for a moratorium on regulations
in the Interior bill.
As we approached the end of the fiscal year, the Administration became more vocally opposed to allowing
traditional fisheries in Glacier Bay to continue even though there is no scientific evidence that either the fisheries or
other resources which depend on them are in trouble. For example, whale counts are actually up in Glacier Bay, an
indication that there is an abundance of fish upon which to feed. Secretary Babbitt threatened to recommend a veto of
the bill if the provision blocking the Park Service's fishing ban was included in the spending bills.
At the same time, the Congressional leadership stepped up efforts to develop an omnibus spending package the
President would sign. As much as they supported the Delegation's efforts in Glacier Bay, the Congressional leadership
were not willing to give the President any excuse to veto bills and shut down the government to divert attention from
other matters. I was asked to try to work out a solution that the President would accept. We worked for nearly a week to
develop a plan; and after consultation with fishermen, crabbers, and the other members of the Delegation, I reluctantly
concluded that this proposal was better than taking no action at all.
The plan we developed allows the fishermen who have historically operated in Glacier Bay to continue to fish for
the rest of their lives. We had sought the right to allow fishermen to pass on their permits to their children or assignees,
but that was rejected by the Interior Department. Had the regulations gone forward in their current form, all fishermen
would have been banned from the Bay in 15 years.
The proposal also offers a compensation package to the five or six crabbers who will be forced out of designated
wilderness areas in Glacier Bay and Upper Dundas Bay. It will compensate them for their permit and lost income for six
years or $400,000, which ever is greater. In addition, if a fisherman chooses to be compensated for his or her permit and
lost income, he or she may also sell to the Secretary his or her boat and gear for additional compensation. Each crabber
will obviously have the option of keeping their boat and gear and fishing elsewhere. Lost income is net after expenses
which should be calculated by taking gross receipts and subtracting the cost of insurance, crew, fuel, and bait. Paper
losses such as depreciation used for Internal Revenue purposes only, should not be subtracted in calculating net income.
The crabbers will have until February 1st to file a claim and the Interior Department will then have six months to
act on those claims. There will be an appeals process with a right to go to court if no agreement is reached on an
acceptable compensation plan. The office of the Assistant Secretary for Parks and Wildlife has pledged to me to
expedite this process so the Dungeness crabbers will be compensated as quickly as possible.
The compromise that was reached also maintains the State of Alaska's prerogatives with respect to state
management of the state's fisheries. There will be a cooperative management plan developed jointly by the Interior
Department and the State of Alaska. As that plan is developed, I have been assured by the Secretary's office that the
Glacier Bay Working Group representing the fishing industry will be consulted. There will be a full public process
including hearings, testimony, and an opportunity to comment on any proposed plan.
In addition, the legislation includes a savings clause to clarify that nothing in the Act undermines the power and
authority of the State of Alaska to manage fisheries in the State. Finally, I want to make clear that unless explicitly
provided in the Act, the legislation is not intended to amend the Alaska National Interest Lands Conservation Act which
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generally and specifically governs management of Glacier Bay National Park and Preserve as well as subsistence and
commercial fishing.
With respect to subsistence fishing, while the Interior Department would not agree to explicitly allow subsistence
activities, I was assured by the Secretary's office that personal use fisheries could continue, most notably for the people
of Hoonah who have had a long running dispute with the Park Service on this issue. I was advised that the Park Service
is authorized under National Park Service Organic Act to recognize a state-run personal use fishery.
Of critical importance is the status of the outer waters of Glacier Bay. The original proposal made by the Interior
Department offered no assurance that commercial fishing could continue outside the Bay itself. Language was
specifically included to address this shortcoming, making it clear that commercial fishing is authorized under law and
will continue to be permitted in the outer waters. Although the Secretary, acting jointly in consort with the State of
Alaska, through the cooperative management plan, may retain the right to protect park resources, that goal must be
achieved through reasonable regulation. For example, an area around a seal rookery may be closed to salmon fishing to
protect that specific location, but the rest of the outside waters must remain open to salmon fishing.
I view this compromise as an insurance policy, a safety net that offers better protection to Glacier Bay's fishermen
than was offered by the draft Park Service regulations. But I do not view it as the end of the story. There are provisions I
do not like.
Senator Murkowski has already indicated his intention to introduce legislation on this issue and hold hearings in the
Senate Energy Committee which he chairs. I also have indications that Congressman Young, the Chairman of the House
Resources Committee, has similar plans. The Secretary of the Interior agreed to extend the comment period on the
pending agency regulations until January 15, 1999.
One issue that has not been addressed in this legislative compromise are the losses of local communities and fish
processing companies. The Interior Department acknowledges that this is a shortcoming and has pledged to work with
me and the rest of the Delegation to address this issue. I pledge to work with local communities and processors in the
months ahead.
Internet Speech Regulation
Mr. LEAHY. Mr. President, last week's Washington Post proclaimed in one headline, "High Tech is King of the
Hill," citing the passage of several bills which I actively supported, including restricting Internet taxes, enhancing
protection for copyrighted works online, and encouraging companies to share information to avoid Year 2000 computer
failures. Yet, anyone familiar with the Internet proposals buried in the Omnibus Appropriations measure would be
writing a different headline this week.
Certain provisions in this huge spending bill repeat the mistakes about regulating speech on the Internet that the last
Congress made when it passed the Communications Decency Act, the [*12794]
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"CDA-I." I opposed the CDA from the start as fatally flawed and flagrantly unconstitutional. I predicted that the CDA
would not pass constitutional muster and, along with Senator Feingold, sought to repeal the CDA so that we would not
have to wait for the Supreme Court to fix our mistake.
We did not fix the mistake and so, as I predicted, the Supreme Court eventually did our work for us. All nine
Justices agreed that the CDA was, at least in part, unconstitutional. Justice Stevens, writing for seven members of the
Court, called the CDA "patently invalid" and warned that it cast a "dark shadow over free speech" and "threaten[ed] to
torch a large segment of the Internet community." Reno v. ACLU, 117 S.Ct. 2329, 2350 (1997). The Court's decision
came as no surprise to me, and should have come as no surprise to the 84 members of the Senate who supported the
legislation.
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We had been warned by constitutional scholars and Internet experts that the approach we were taking in the CDA
would not stand up in court and did not make sense for the Internet. In the end, three district court panels and the
Supreme Court all ultimately agreed in striking down the CDA-I as an unconstitutional restriction on free expression.
Congress is about to make the same mistake again by including in the Omnibus Appropriations bill the "Child
Online Protection Act," or "CDA-II." I have spoken before, on July 21, 1998, about my opposition to a version of this
legislation that was included, without debate, on the annual funding bill for the Commerce, State and Justice
Departments.
My opposition to these efforts to regulate Internet speech should not be misunderstood. I join with the sponsors of
these measures in wanting to protect children from harm. I prosecuted child abusers as State's Attorney in Vermont, and
have worked my entire professional life to protect children from those who would prey on them. In fact, earlier this
month, the Congress passed the Hatch-Leahy-DeWine version of the "Protection of Children from Sexual Predator
Act," H.R. 3494, to enhance our Federal laws outlawing child pornography. We should act whenever possible to protect
our children, but we have a duty to ensure that the means we use to protect our children do not do more harm than good.
As the Supreme Court made clear when it struck down CDA-I, laws that prohibit protected speech do not become
constitutional merely because they were enacted for the important purpose of protecting children.
CDA-II makes a valiant effort to address many of the Supreme Court's technical objections to the CDA.
Nevertheless, while narrower than its CDA-I predecessor, this legislation continues to suffer from substantial
constitutional and practical defects. The core holding of the CDA-I case was that "the vast democratic fora of the
Internet" deserves the highest level of protection from government intrusion-the highest level of First Amendment
scrutiny. Courts will assess the constitutionality of laws that regulate speech over the Internet by the same demanding
standards that have traditionally applied to laws affecting the press.
The CDA-II provisions included in the Omnibus Appropriations bill do not meet those standards.
CDA-II would penalize the posting "for commercial purposes" on the World Wide Web of any material that is
"harmful to minors." Penalties include fines of up to $50,000 per day of violation, up to 6 months' imprisonment and,
under a separate section of the bill, forfeiture of eligibility for the Internet tax moratorium. Like the old CDA-I, this new
provision creates an affirmative defense for those who restrict access by requiring use of a credit card, debit account,
adult access code, adult personal identification number, a digital certificate verifying age, or other reasonable measures.
This new criminal prohibition raises a number of constitutional and practical issues that have been entirely ignored by
this Congress.
First, the scope of CDA-II is unclear. The prohibition applies to anyone "engaged in the business" of making any
communication for commercial purposes by means of the World Wide Web. Vendors selling pornographic material
from Web sites are clearly covered, but also many other unsuspecting persons and businesses operating Web sites will
likely fall under this prohibition. Under new section 231(e)(2)(B) of title 47, U.S.C., "it is not necessary that the person
make a profit" or that the Web site "be the person's sole or principal business or source of income." Does CDA-II cover
companies that offer free Web sites, but charge for their off-line services? If CDA-II does not apply in that
circumstance, would the measure have the unintended effect of encouraging the posting of "harmful" materials on the
Web for free? Does CDA-II apply to a business that merely advertises on the Web? Does CDA-II apply to public
service postings sponsored by businesses on the Web?
In the face of this uncertainty, entrepreneurs, small businesses and other companies who maintain a Web site as a
way to enhance their business may face criminal liability if they post material-for free, for advertising, or for a
fee-which some community in this country may perceive to be "harmful to minors."
Second, CDA-II adopts a "harmful to minors" standard that will likely be found unconstitutional. CDA-II defines
"material that is harmful to minors" as what the "average person, applying contemporary community standards," would
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find, taken as a whole and with respect to minors, is designed to appeal to the prurient interest, depicts in a manner
patently offensive to minors actual or simulated sexual acts or contact, and lacks serious literary, artistic, political or
scientific value. The provision further defines a "minor" to be "any person under 17 years of age."
The "17 year old" age cutoff in CDA-II makes this measure significantly more restrictive than the "harmful to
minors" statutes adopted in most states, including in my home state of Vermont. Most state "harmful to minors" statutes
restrict materials that would be harmful to minors under the age of 18. These statutes are interpreted to prohibit only
that material which would be harmful for the oldest minor. Thus, by setting the age at "under 17," CDA-II would
prohibit material on the Web that is inappropriate or harmful for 16 year olds. Consequently, CDA-II would impose
more restrictions on the material that can be freely accessible on the World Wide Web than most states impose on
materials available for sale in bookstores, news stands, and movie theaters within their borders.
Yet, unlike books, magazines, movies or even broadcasts, where the vendor can control the physical places to
which the material is distributed, a person posting material on a Web site cannot restrict access to only Internet users
from certain geographic regions. Indeed, Web site operators often cannot determine the region of the country, or the
world, from which users are initiating their access.
As a consequence, Web site operators will have to tailor the material accessible on their sites to content that would
pass muster in the most conservative community in the country for children 16 years old and younger. The standards of
every other community would be discounted. Thus, the bill's core effect will be to set-for the first time-a single, national
harmful to minors standard for material on the World Wide Web. Moreover, this standard will be more restrictive than
those already in place in most states.
This result runs counter to existing "harmful to minors" law as articulated by the Supreme Court. The Supreme
Court has never approved of a single, national obscenity standard, nor has it approved a "harmful to minors" statute
based on a national, as opposed to local, standard. On the contrary, the Supreme Court in Miller v. California, 413 U.S.
15, 30-32 (1973), stated that:
our Nation is simply too big and too diverse ... to reasonably expect that such standards could be articulated for all
50 States in a single formulation. ... It is neither realistic nor constitutionally sound to read the First Amendment as
requiring that the people of Maine or Mississippi accept public depiction of conduct found tolerable in Las Vegas, or
New York City.
Reducing the material available on the Web to that which only the most conservative community in the country
deems to be appropriate for 16-year-olds, could very well remove material that is both constitutionally protected and
socially valuable. The online publication of the Starr report, in whole or in part, Robert Mappelthorpe's pictures, or PG,
PG-13, and certainly R- [*12795]
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rated movies or TV shows would be suspect.
CDA-II provides an affirmative defense for online publishers of such material that demand credit card numbers or
other adult identification. A similar defense did not save CDA-I, however, and remains insufficient to reduce the
significant burden on protected speech that the new prohibition imposes. The Supreme Court noted in analyzing this
defense in CDA-I, that such a requirement would "`completely bar adults who do not have a credit card and lack the
resources to obtain one from accessing any blocked material."' 117 S.Ct at 2337.
In addition to burdening the speech rights of adults, the Supreme Court questioned the effectiveness of this defense
in CDA-I to protect children, stating:
... it is not economically feasible for most noncommercial speakers to employ such verification ... Even with respect
to commercial pornographers that would be protected by the defense, the Government failed to adduce any evidence
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that these verification techniques actually preclude minors from posing as adults. Given that the risk of criminal
sanctions `hovers over each content provider, like the proverbial sword of Damocles,' the District Court correctly
refused to rely on unproven future technology to save the statute." 117 S.Ct. at 2349-50.
The technology required to exercise the affirmative defense remains practically difficult and prohibitively
expensive for many Web sites. As a result, just as the Supreme Court found with CDA-I, CDA-II would effectively chill
the publication of a large amount of valuable, constitutionally-protected speech on popular commercial web sites such
as CNN.com, amazon.com, or the New York Times online. As the Court restated in its decision on CDA-I, "`[t]he level
of discourse reaching a mailbox simply cannot be limited to that which would be suitable for a sandbox.'" 117 S.Ct. at
2346.
Third, CDA-II will be ineffective at protecting children. In evaluating whether the burdens that CDA-II will place
on Web publishers are justified, we must take a realistic look at how well these new restrictions will work to protect
children from harmful online materials. As the Supreme Court noted, adult identification or verification techniques can
be falsely used by children to gain access to forbidden material.
In addition, CDA-II is limited to activity on the Web, presumably to capture the material that the Supreme Court
believed was susceptible to use of verified credit cards. Those of us who use the Internet recognize that the Web is
merely one of several Internet protocols, although the one most amenable to pictorial or graphic displays. Limiting the
reach of this measure to the Web excludes newsgroups, FTP sites, e-mail, chat rooms, private electronic bulletin board
systems (BBS), and gopher sites, where children may continue to access harmful materials. Indeed, I am concerned that
the unintended consequence of applying CDA-II's ill-considered speech restrictions on the Web will simply force
Internet content providers and users to use or develop other protocols with which they would be able to exercise their
First Amendment rights unfettered by the threat of criminal prosecution.
Those of us who use the Internet and the World Wide Web also recognize that this is a global medium, not just a
network under United States control. Indeed, a large percentage of content on the Internet originates outside the United
States, and is as accessible over the Web as material posted next door. Objectionable material is likely to come from
outside the United States and be unreachable by American laws.
The Justice Department, in a letter dated October 5, 1998, on CDA-II that I would ask to be included in the record,
stated, "the practical or legal difficulty in addressing these considerable alternative sources from which children can
obtain pornography raises questions about the efficacy of the [CDA-II] and the advisability of expending scarce
resources on its enforcement."
The warning by the Justice Department that this measure will detract from current efforts to stop the distribution of
illegal child pornography has apparently gone unheeded by Congress. The Justice Department has made clear that
CDA-II would "divert the resources that are used for important initiatives such as Innocent Images," a successful online
undercover program to stop child predators and pornographers. The work that the Justice Department has done in going
after the worst offenders, highlighted by the recent international crack down on child-pornography, should not be
diluted by broadening their enforcement load to embrace an unconstitutional standard.
Fourth, Congress simply has not done its homework to consider alternative effective means to protect children from
harmful online materials. The Senate is considering CDA-II, including its creation of a new Federal crime, as part of an
omnibus spending measure. Until recently the Senate had rules and precedent against this kind of legislating on an
appropriations bill. Under Republican leadership, that discipline has been lost and we are left to consider significant
legislative proposals as part of annual appropriations. These matters are far-reaching. They deserve full debate and
Senate consideration before good intentions lead the Senate to take another misstep in haste.
The Congress has not held hearings on the CDA-II provisions before us. The Senate Commerce Committee hearing
in February, 1998, elicited only the testimony of this measure's primary sponsor about a prior version of the bill, and no
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other testimony about its constitutionality. The Congress has made only the most minimal efforts to determine whether
technical tools or this measure would be the least restrictive means of protecting children. There has been no study, no
discussion, and no comparison of the effectiveness of various approaches, their likely impact on speech, and their
appropriateness for the Internet.
Ironically, CDA-II puts the proverbial cart-before-the-horse by enacting new speech restrictions at the same time
the bill establishes a "Commission on Online Child Protection" to study the technical means available to protect
children from harmful material. While the selection of the members of this Commission is left solely to Republican
congressional leadership, we should at least hear from the Commission before legislating. As the letter from the
Department of Justice advises, "Congress should wait until the Commission has completed its study and made its
legislative recommendations before determining whether a criminal enactment would be necessary, and if so, how such
a statute should be crafted." This approach would allow Congress to create a record on the most effective means to
solve the problem instead of passing an ineffective law.
In striking the CDA-I as unconstitutional, the Supreme Court specifically cited "the absence of any detailed
findings by the Congress, or even hearings addressing the special problems of the CDA" as grounds for its finding "that
the CDA is not narrowly tailored if that requirement has any meaning at all." 117 S.Ct. at 2348. The Congress is
repeating this mistake here, since it has again not established a record showing that the extraordinary restrictions on
Internet expression proposed in the CDA-II are the least restrictive way to achieve our goal of protecting children
online. Congress is required to establish such a record if it seeks to impose these sorts of burdens of the speech of our
citizens.
Experts have told us that there are better ways to protect children that have less of an impact on constitutionally
protected speech, including the use of blocking and filtering tools that give parents the ability to control access to
harmful content both within and outside of the United States. Harvard Law School Professor Larry Lessig, who is an
expert on both constitutional law and Internet law, has described at least one less restrictive alternative-the use of
voluntary "kid certificates" online-that would have the same effect Congress is trying to achieve while placing far less
of a burden on free speech. I ask that his letter be made part of the Record.
It is precisely because these less restrictive means exist, and because Congress has not shown otherwise, that the
CDA-II is most likely to fail in the courts.
Finally, there are constructive steps that Congress can and should take. Although CDA-II would not solve the
problems facing parents and educators on how to protect their children from [*12796]
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harmful and inappropriate online material, there are several steps that Congress could take which would prove more
effective.
We should hear from the Commission on Online Child Protection that is authorized in this bill to study the
technical means available to protect children from harmful material.
We should do more to protect children's privacy. The Omnibus appropriations bill contains a provision authorizing
the FTC to require parental consent from children to give out personal information to Web sites aimed at children or
where the age of child has been collected. These privacy provisions have broad support and could be a way for
Congress effectively and constitutionally to protect children online without detracting from the current mission of law
enforcement.
We should not rush to legislate when non-legislative solutions may be more effective and consistent with our
constitutional principles. Instead of trying to create a national harmful to minors standard, Congress should encourage
companies and non-profit organizations who have responded to this problem with wide-ranging efforts to create
child-friendly content collections, teach children about appropriate online behavior, and develop voluntary,
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user-controlled, technology tools that offer parents the ability to protect their own children from inappropriate material.
Unlike legislative approaches, these bottom-up solutions are voluntary. They protect children and assist parents and
care-takers regardless of whether the material to be avoided is on an American or foreign Web site. They respond to
local and family concerns, and they avoid government decisions about content.
We can and must do better than CDA-II. This measure will do almost nothing to protect children from harmful
material online, but will divert Federal enforcement resources, restrict constitutionally-protected free speech online and
set a dangerous precedent for Federal regulation of the Internet. Perhaps worst of all, it will create the illusion of a
solution. This Congress should not be in the business of lulling parents into a false sense of security while in fact doing
nothing to protect children online.
Many members who have supported CDA-II are no doubt motivated by the same thing that motivates me in this
area: a desire to protect children online. I am afraid, however, that we have not taken the time to craft a legislative
solution that will actually help solve this problem. The Congress has been put on notice that our approach will not work,
and will probably end up in court for yet another battle. We should not run another ambiguous speech regulation up the
flagpole and expect the courts to salute. We owe it to the millions of Americans who use the Web not to make the same
mistake a second time.
Now, Mr. President, I ask unanimous consent that a letter from Acting Attorney General Anthony Sutin from the
Department of Justice and a letter from Harvard University Professor Lawrence Lessig in opposition to the Child Online
Protection Act be printed in the Record.
There being no objection, the material was ordered to be printed in the Record, as follows:
U.S. Department of Justice,
Office of Legislative Affairs,
Washington, DC, October 5, 1998.
Hon. Thomas Bliley,
Chairman, Committee on Commerce,
House of Representatives, Washington, DC.
This letter sets forth the views of the Department of Justice on H.R. 3783, the "Child Online Protection Act" ("the
COPA"), as ordered reported. We share the Committee's goal of empowering parents and teachers to protect minors
from harmful material that is distributed commercially over the World Wide Web. However, we would like to bring to
your attention certain serious concerns we have about the bill.
The principal provision of the COPA would establish a new federal crime under section 231 of Title 47 of the
United States Code. Subsection 231(a)(1) would provide that:
"Whoever, in interstate or foreign commerce, by means of the World Wide Web, knowingly makes any
communication for commercial purposes that includes any material that is harmful to minors without restricting access
to such material by minors pursuant to subsection (c) shall be fined not more than $50,000, imprisoned not more than 6
months, or both."
Subsection 231(a)(2), in turn, would provide for additional criminal fines of $50,000 for "each day" that someone
"intentionally violates" 231(a)(1); and 231(a)(3) would provide for additional civil fines of $50,000 for "each day" that a
person violated 231(a)(1). Subsection 231(b) would exempt certain telecommunications carriers and other service
providers from the operation of 231(a)(1). Subsection 231(c)(1) would establish what is denominated an "affirmative
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defense":
"(1) Defense.-It is an affirmative defense to prosecution under this section that the defendant, in good faith, has
restricted access by minors to material that is harmful to minors"(A) by requiring use of a credit card, debit account, adult access code, or adult personal identification number; or
"(B) by any other reasonable measures that are feasible under available technology."
Subsection 231(e) would define, inter alia, the following terms in the criminal prohibition: (i) "by means of the
World Wide Web"; (ii) "commercial purposes"; (iii) "material that is harmful to minors," and "minor." See proposed
231(e) (1), (2), (6) & (7). In particular, "material that is harmful to minors" would be defined as:
"... any communication, picture, image, graphic image file, article, recording, writing, or other matter of any kind
that"(A) the average person, applying contemporary community standards, would find, taking the material as a whole
and with respect to minors, that such material is designed to appeal to or panders to the prurient interest;
"(B) depicts, describes, or represents, in a patently offensive way with respect to minors, an actual or simulated
sexual act or sexual contact, actual or simulated normal or perverted sexual acts, or a lewd exhibition of the genitals or
female breast; and
"(C) taken as a whole, lacks serious literary, artistic, political, or scientific value for minors."
The Department's enforcement of a new criminal prohibition such as that proposed in the COPA could require an
undesirable diversion of critical investigative and prosecutorial resources that the Department currently invests in
combating traffickers in hard-core child pornography, in thwarting child predators, and in prosecuting large-scale and
multidistrict commercial distributors of obscene materials. For example, presently the Department devotes a significant
percentage of our resources in this area to the highly successful Innocent Images online undercover operations, begun in
1995 by the FBI. Through this initiative, FBI agents and task force officers go on-line, in an undercover capacity, to
identify and investigate those individuals who are victimizing children through the Internet and on-line service
providers. Fifty-five FBI field offices and a number of legal attaches are assisting and conducting investigations in
direct support of the Innocent Images initiative. To ensure that the initiative remains viable and productive, the Bureau's
efforts include the use of new technology and sophisticated investigative techniques, and the coordination of this
national investigative effort with other federal agencies that have statutory investigative authority. We also have
allocated significant resources for the training of state and local law enforcement agents who must become involved in
our effort. To date, the Innocent Images national initiative has resulted in 196 indictments, 75 informations, 207
convictions, and 202 arrests. In addition, 456 evidentiary searches have been conducted.
We do not believe that it would be wise to divert the resources that are used for important initiatives such as
Innocent Images to prosecutions of the kind contemplated under the COPA. Such a diversion would be particularly
ill-advised in light of the uncertainty concerning whether the COPA would have a material effect in limiting minors'
access to harmful materials. There are thousands of newsgroups and Internet relay chat channels on which anyone can
access pornography; and children would still be able to obtain ready access to pornography from a myriad of overseas
web sites. The COPA apparently would not attempt to address those sources of Internet pornography, and admittedly it
would be difficult to do so because restrictions on newsgroups and chat channels could pose constitutional questions,
and because any attempt to regulate overseas web sites would raise difficult questions regarding extraterritorial
enforcement. The practical or legal difficulty in addressing these considerable alternative sources from which children
can obtain pornography raises questions about the efficacy of the COPA and the advisability of expending scarce
resources on its enforcement.
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Second, such a provision would likely be challenged on constitutional grounds, since it would be a content-based
restriction applicable to "the vast democratic fora of the Internet," a "new marketplace of ideas" that has enjoyed a
"dramatic expansion" in the absence of significant content-based regulation. Reno v. ACLU, 117 S. Ct. 2329, 2343,
2351 (1997). As the Court in ACLU suggested, id. at 2341 (discussing Ginsberg v. New York, 390 U.S. 629 (1968)), it
may be that Congress could, consistent with the First Amendment, enact an Internet version of a "variable obscenity,"
harmful-to-minors prohibition, analogous to state-law statutes prohibiting bookstores from displaying to minors certain
materials that are obscene as to such minors. See, e.g., American Booksellers v. Webb, 919 F.2d 1493 (11th Cir. 1990),
cert denied, 500 U.S. 942 (1991); American Booksellers Ass'n v. Virginia, 882 F.2d 125 (4th Cir. 1989), cert denied,
494 U.S. 1056 (1990), Davis-Kidd Booksellers, Inc. v. McWherter, 866 S.W.2d 520 [*12797]
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(Tenn. 1993). However, it is not certain how the constitutional analysis might be affected by adaptation of such a
scheme from the bookstore context in which it previously has been employed to the unique media of the Internet.
Because it may be more difficult for Internet content providers to segregate minors from adults than it is for bookstore
operators to do the same, and because the Internet is, in the Court's words, a "dynamic, multifaceted category of
communication" that permits "any person with a phone line" to become "a town crier with a voice that resonates farther
than it could from any soapbox," ACLU, 117 S. Ct. at 2344, the Court is likely to examine very carefully any
content-based restrictions on the Internet.
The decision in ACLU suggests that the constitutionality of an Internet-based "harmful-to-minors" statute likely
would depend, principally, on how difficult and expensive it would be for persons to comply with the statute without
sacrificing their ability to convey protected expression to adults and to minors. And the answer to that question might
depend largely on the ever-changing state of technology, the continuing progress that the private sector makes in
empowering parents and teachers to protect minors from harmful material, and the scope and detail of the record before
Congress. In this regard, it is notable that the COPA also would establish a Commission (see 6) to study the ways in
which the problem could most effectively be addressed in a time of rapidly evolving technologies. In light of the
difficult constitutional issues, we believe that Congress should wait until the Commission has completed its study and
made its legislative recommendations before determining whether a criminal enactment would be necessary, and if so,
how such a statute should be crafted.
Finally, the COPA as drafted contains numerous ambiguities concerning the scope of its coverage. Such
ambiguities not only might complicate and hinder effective prosecution; they also might "render [the legislation]
problematic for purposes of the First Amendment," by "undermin[ing] the likelihood that the [bill] has been carefully
tailored to the congressional goal of protecting minors from potentially harmful materials." ACLU, 117 S. Ct. 2344.
Among the more confusing or troubling ambiguities are the following:
"(a) While the COPA mentions that minors' access to materials on the Internet `can frustrate parental supervision or
control' over their children, 2(1), the only `compelling interest' that the COPA would invoke as a justification for its
prohibition is `the protection of the physical and psychological well-being of minors by shielding them from materials
that are harmful to them,' id. 2(2). The constitutionality of the bill would be enhanced if Congress were to identify as the
principal compelling interest the facilitation of parents' control over their children's upbringing, in addition to the
government's independent interest in keeping certain materials from minors regardless of their parents' views. See, e.g.,
ACLU, 117 S. Ct. at 2341 (noting that the statute in Ginsberg presented fewer constitutional problems than the
Communications Decency Act because in the former, but not the latter, parents' consent to, or participation in, the
communication would avoid application of the statute).
"(b) While the bill would not appear to apply to material posted to the Web from outside the United States, that
question is not clear; and the extraterritoriality of the prohibition might affect the efficacy and constitutionality of the
statute. See ACLU, 117 S. Ct. at 2347 n. 45.
"(c) It is unclear what difference is intended in separately prohibiting `knowing' violations (proposed 231(a)(1)) and
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`intentional' violations (proposed "231(a)(2)); and there is no indication why the two distinct penalty provisions are
necessary or desirable. Moreover, it is not clear, in subsection (a)(1), which elements are modified by the "knowingly"
requirement. For example, must the government prove that the defendant knew that the communication contained the
harmful-to-minors material? That the defendant knew the materials were, in fact, harmful to minors? Nor is it clear what
it would mean, in the context of distribution of the targeted materials over the World Wide Web, to violate subsection
(a)(1) "intentionally."
"(d) Proposed 231(a)(3) would provide for civil penalties; but that section does not indicate how such penalties are
to be imposed and enforced-e.g., who would be responsible for bringing civil actions. In this regard, we should note that
if Congress were to eliminate criminal penalties altogether, in favor of civil penalties, that would improve the likelihood
that the statute eventually would be found constitutional. See, e.g., ACLU, 117 S. Ct. at 2342 (distinguishing the civil
penalties upheld in the "indecency" statute at issue in FCC v. Pacifica Foundation, 438 U.S. 726 (1978), from the
criminal penalties in the CDA).
"(e) The titles of 3 of the bill, and of proposed 231 of Title 47, refer to materials "sold by means of the World Wide
Web"; and yet the prohibition itself does not appear to prohibit merely the "sale" of harmful material, although it is
limited to communications "for commercial purposes."
"(f) One of the elements of the basic prohibition in proposed 231(a)(1) would be that the defendant made the
communication "without restricting access to such material by minors pursuant to subsection (c)." Yet subsection (c)
itself would provide that such a restriction of access is an affirmative defense. This dual status of the "restricting access'
factor appears to create a redundancy; at the very least, it leaves unclear important questions regarding burdens of proof
with respect to whether a defendant adequately restricted access.
"(g) The COPA definition of "materials that is harmful to minors" would be similar to the "variable obscenity"
state-law definitions that courts have upheld in cases (cited above) involving restrictions on the display of certain
material to minors in bookstores. Those state statutes have, in effect, adopted the "obscenity as to minors" criteria
approved in Ginsberg as modified in accordance with the Supreme court's more recent obscenity standards announced
in Miller v. California, 413 U.S. 15, 14 (19873). But the COPA's definition would, in several respects, be different from
the definitions typically used in those state statutes, and the reasons for such divergence are not clear. Is the definition
intended to be coterminous with, broader, or narrower than, the standards approved in the cases involving state-law
display statutes? The breadth and clarity of the coverage of the COPA's "harmful to minors" standards could have a
significant impact on the statute's constitutionality.
"(h) Particular ambiguity infects the first of the three criteria for "material that is harmful to minors," proposed
231(e)(6)(A). (i) The words "that such material" appear extraneous. (ii) It is unclear whether "is designed to" is
supposed to modify "panders to," and, if not, whether the "panders to" standard is supposed to reflect the intended or the
actual effect of the expression "with respect to minors." (iii) Which "contemporary community standards" would be
dispositive? Those of the judicial district (or some other geographical "community") in which the expression is
"posted"? Of the district or local community in which the jury sits? Of some "community" in cyberspace? Some other
"community"? Resolution of this question might well affect the statute's constitutionality. See ACLU, 117 S. Ct. at 2345
n.39.
"(i) Must the material, taken as a whole, "lack serious literary, artistic, political, or scientific value" for all minors,
for some minors, or for the "average" or "reasonable" 16-year-old minor? See, e.g., American booksellers, 919 F2d at
1504-05 (under a variable obscenity statute, "if any reasonable minor, including a seventeen-year-old, would find
serious value, the material is not `harmful to minors'"); Davis-Kidd Booksellers, 866 S.W. 2d at 528 (same); American
Booksellers Ass'n, 882 F.2d at 127 (sustaining constitutionality of a state variable obscenity statute after state court had
concluded that a book does not satisfy the third prong of the statute if it is "found to have a serious literary, artistic,
political or scientific value for a legitimate minority of normal, older adolescents").
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"(j) In the definition of "engaged in the business" (proposed 231(e)(2)(B)), it is not clear what is intended by the
reference to "offering to make such communications." Also unclear is the effect of the modifier "knowingly" in that
same definition's clarification that a person may be considered to be "engaged in the business of making, by means of
the World Wide Web, communications for commercial purposes that include material that is harmful to minors only if
the person knowingly causes the material that is harmful to minors to be posted on the World Wide Web or knowingly
solicits such material to be posted on the World Wide Web." Must the person know that the material is posted on the
Web? That the material is harmful to minors? That he or she "cause[d]" the material to be posted?"
In addition, we have concerns with certain facets of the proposed Commission on Online Child Protection, which
would be established under 6 of the bill. The Commission would be composed of fourteen private persons engaged in
business, appointed in equal measures by the Speaker of the House and the Majority Leader of the Senate, as well as
three "ex officio" federal officials (or their designees): the Assistant Secretary of Commerce, the Attorney General and
the Chairman of the Federal Trade Commission. The principal duty of the Commission, see 6(c)(1), would be:
"... to conduct a study ... to identify the technological or other methods to help reduce success by minors to material
that is harmful to minors on the Internet, [and] which methods, if any"(A) that the Commission determines meet the requirements for use as affirmative defenses for purposes of section
231(a) ... ; or
"(B) may be used in any other manner to help reduce such access."
If subsection (A) of this provision were construed to permit or to require the Commission to "determine," as a
matter of law, which methods would satisfy the affirmative defense established in 23(c), it would violate the
constitutional separation of powers because most of the Commission members would be appointed by congressional
officials and would not be appointed in conformity with the Appointments Clause of the Constitution, article II, section
2, clause 2. Accordingly, we would urge deletion of the portion of 6(c)(1) that follows the word "Internet." For similar
reasons, we urge deletion of 6(d)(4), which would require the Commission, as part of the report it submits to Congress,
to describe "the technologies or methods identified by the study that may be used as affirmative defenses for purposes
of section 231(c) ..." (Even if such a delegation of responsibility to the proposed Commission [*12798]
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were otherwise permissible, it would be unwise, in our view, as a matter of policy to permit the Commission-in
essence-to make such determination about a criminal offense.)
Thank you for the opportunity to present our views on this matter. The Office of Management and Budget has
advised that there is no objection from the standpoint of the Administration's program to the presentation of this report.
Sincerely,
LOAD-DATE: August 29, 2009
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